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CURRENT EVENTS. 





Law anpD Re.icion.—American govern- 
ments, State and national, differ in one im- 
portant particular from all the other govern- 
ments of the civilized world—they have no 
religion, good, bad or indifferent. The 
American people have much religion formu- 
lated in many creeds, yet their governments 
have none, and profess to treat, and usually 
do treat, all religions and religionists with an 
impartiality and indifference worthy of that 
much misunderstood personage, Gallio him- 
self. It is true that State legislatures have 
sometimes stood in slippery places’ on the 
subject of religious instruction in common 
schools, but we think no question of that 
character is now pending anywhere, and, 
except one little ripple, we believe the entente 
cordiale between law and religion is without 
a flaw. 

The exception to which we allude is a case 
recently decided by the New York Court of 
Appeals, of which, however, we have as yet 
no report more authentic than an ordinary 
newspaper article. “A testator, one Gunning, 
bequeathed a large sum of money with direc- 
tions to expend the income in payment for 
masses for the testator’s soul and all other 
souls in purgatory. The bequest was pro- 
nounced invalid by the trial court, the ruling 
was reversed by the general term, but was 
sustained by the Court of Appeals. 

No reason for the ruling is given in the 
meager sketch of the case in the newspaper, 
and we can conceive of none consistent with 
the impartiality which our law professes on 
the subject of religion, unless the bequest be 
regarded as creating a perpetuity, and 
obnoxious to objection on that score, but we 
do not very clearly see how that can be, as 
prayers for the souls of the dead constitute 
an integral part of the religious services of 
the Roman Catholic Church, and why a 
permanent provision may not as well be made 
for that, as for any other church service, is 
by no means evident. Churches hold their 
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edifices in fee-simple, while grass grows and 
water runs, and we can see no reason why 
other property in other forms may not be so 
held for special, as well as general religious 
purposes, such as the support of the clergy. 

We express only our first impressions on 
this subject, as we are imperfectly informed 
with regard to the actual decision of the Court 
of Appeals. Newspaper reports of legal 
decisions are nothing if notinaccurate. When 
we shall have perused the full report of the 
case, we will know more of the law relating 
to religion than we know now, and until then 
we reserve further remarks. 

Before parting with the subject we cannot 
refrain from expressing our admiration of 
the wisdom and forecast of our ancestors in 
so completely excluding the subject of 
religion from their scheme of government, 
and the tact, good sense and sound judgment 
of our legislatures and courts in cautiously 
steering clear of irritating controversies on a 
subject which, throughout the world’s history, 
has provoked so much acrimony and caused 
so much misery. 





ASSIGNMENTS FOR CREDITORS — BANKRUPT 
Law.—tThe assignment laws of the different 
States have become so complicated, and the 
litigation growing out of the conflict between 
them so considerable, that many people are 
again looking to the thrice rejected ‘‘uniform 
system of bankruptcy’’ provided for by the 
national constitution. 

In modern commerce, State lines have be- 
come imaginary lines, and States themselves 
mere ‘‘geographical expressions.’’ And yet 
State legislation often and unexpectedly in- 
terferes with the operations of commerce and 
the relation of debtor and creditor, render- 
ing uniformity of system in matters relating 
to insolvency, assignments for creditors, and 
preferences among them, in the highest de- 
gree desirable. The administration of bank- 
rupt laws in the United States has been so 
constantly unfortunate, and there has always 
been such a plentiful lack of wisdom in their 
concoction, that one regards that expedient 
with unqualified repugnance; but the evils 
growing out of assignment and insolvency 
laws in the several States are numerous and 
rapidly increasing and some remedy must 
soon be found. 
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One of the most serious objections to all 
the bankrupt laws heretofore enacted in the 
United States was that, under their oper- 
ation, the discharge of a debtor released him 
from debts incurred prior to the enactment 
of the law. This is by no means of the es- 
sence of a bankrupt law, and might well be 
omitted in any future legislation of that char- 
acter. The equality of creditors, and the 
abrogation of preferences given in fraud of 
general creditors, is an essential element of 
every judicious insolvent or bankrupt law. 
All such laws should be punctiliously framed 
to preserve intact the rights and interests of 
creditors in this important particular, but at 
the same time, equal care should be taken to 
avoid unnecessary harshness or oppression 
of the debtor. For the administration of all 
such laws must needs be summary and 
trenchant, and is often accompanied by gross 
injustice. 

It is not probable that congress will, dur- 
ing the present generation, exercise its power 
under the ‘‘bankrupt clause’’ of the consti- 
tution. The Lowell bill and all like projects, 
we believe, are extinct, and it may be a ques- 
_ tion whether congress can legislate at all 
with respect to insolvency and bankruptcy, 
except by enacting a full-fledged bankrupt 
law, with all its machinery of assignees, reg- 
isters, receivers, et id genus omne of semi- 
judicial and semi-ministerial officers, absorb- 
ing a large portion of the business of the 
country and consigning it to the arbitrament 
of United States district and circuit courts. 
Such a remedy might be worse than the dis- 
ease. It may be, however, that under the 
‘‘bankrupt clause,’’ or some other power 
conferred by the constitution, congress can 
enact laws which will protect the rights of 
citizens. of one State when involved in the 
bankrupt, insolvent, or assignment laws of 
another State, and produce a uniformity of 
rights of non-residents under such laws. 





NOTES OF RECENT DECISIONS. 





ParTNERSHIP — FAaLs—E REPRESENTATION — 
EstorreL.—The Supreme Court of Texas re- 
cently decided a case,' of some interest, on 
the subject of estoppel, by false representa- 


1 Baylor County v. Craig, Dec. 12, 1887; 25 Reporter, 184. 





tions as to the existence of a partnership. 
The facts were that the treasurer of Baylor 
county deposited the county funds with a 
banking firm entitled C. W. Israel & Co. 
The house was under the active management 
of J. N. Israel, one of the apparent firm, the 
other member, C. W. Israel, being his son. 
J. N. Israel individually made an assign- 
ment, and Craig was appointed assignee. 
The county sued both the Israels as part- 
ners, obtained judgment and garnished 
Craig, who admitted that he held assets un- 
der the assignment but denied that they were 
liable to the judgment. The court decided 
that although C. W. Israel was held out as a 
partner by his father, the assignment of the 
latter was nevertheless valid, as the son had 
no actual interest in the property. Upon ap- 
peal, this ruling was reversed, the supreme 
court holding that J. N. Israel was estopped 
by his representations from denying that C. 
W. Israel was his partner, and that the as- 
sets assigned were partnership property, and 
liable for the debts of the firm. The court 
says: 

‘*It is insisted that J. N. Israel having held 
out C. W. Israel as a partner in the business 
of C. W. Israel & Co., is estopped to deny 
that such relation existed as to all creditors 
who contracted with the ostensible partner- 
ship under that belief; that, as to such cred- 
itors, the estoppel makes C. W. Israel a 
partner to all intents and purposes; and that 
the latter not having joined in the deed of 
assignment, and releases being required of 
all creditofs accepting under it, it is there- 
fore void as to them. In Donoho v. Fish, 58 
Tex. 167, this court held that an assignment 
requiring releases made by a member of the 
firm in the firm name, and by himself indi- 
vidually, but not joined in by his copartner, 
is invalid as to creditors. The same doc- 
trine is applied in Still v. Focke, 66 Tex. 
715, to the case of an assignment by a mer- 
chant who was doing business in his own 
name, but had a secret partner; and the 
court in effect there say that even conceding 
that the deed passed the partnership prop- 
erty, and that the silent partner had no ef- 
fects, still the assignment could not stand. 
Such is the settled law in this court; and if 
it be as appellant contends, that the effect of 
C. W. Israel’s having been held out as a 
partner is to place both him and J. N. Israel 
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in the precise positions, as to the parties 
misled by their conduct, as if a partnership 
actually existed, then the assignment in this 
case comes strictly under the rule of the 
cases just cited, and must be held void as to 
the appellant in this appeal. We have no 
doubt the proposition contended for is sound. 
The law is thus stated by the Court of Ap- 
peals of New York: ‘As a general rule the 
estoppel created by a false representation 
acted upon, is commensurate with the thing 
represented, and operates to put the party 
entitled to the benefit of the estoppel in the 
same position as if the thing represented 
were true.’ Grissler v. Powers, 81 N. Y. 57. 
In Schwartz v. Bank, 67 Tex. 217, this court 
applied the rule to its fullest extent, and 
held that Schwartz, having estopped himself 
to deny that he was a single man, was to be 
treated in the discussion in all respects as if 
he were unmarried, though the proof showed 
that in fact he had a living wife. It follows 
that the case before us is not distinguished 
from Donoho v. Fish, and Still v. Focke, 
supra, and the assignment in controversy is 
therefore invalid.’’ 


TIME AS AFFECTING THE RIGHT TO 
SPECIFIC PERFORMANCE. 





In ordinary cases of contract a court of 
equity does not consider time as of the es- 
sence. Therefore, in the sale of real estate, 
if there is nothing special in the object or 
subject-matter the contract will be enforced 
although not performed at the day. The 
leading case on this subject is Seton v. Slade.! 
In the case cited the plaintiff was unable to 
perfect his title within the time agreed upon, 
and the defendant brought an action at law 
and recovered his deposit with interest. An 
action was thereupon brought in equity to 
enforce specific performance, and a decree 
entered enforcing the contract, etc. It is 
said on page 384: ‘‘ To say that time is re- 
garded in this court as at law is quite impos- 
sible. The case mentioned, of a mortgage, 
is very strong—an express contract under 
hand and seal. At law the mortgagee is un- 
der no obligation to reconvey at that particu- 
lar day ; and yet this court says that, though 
the money is not paid at the time stipulated, 


17 Ves. 265. 





if paid with interest at the time reconveyance 
is demanded, there shall be a reconveyance, 
upon this ground, that the contract is, in this 
court, considered a mere loan of money, se- 
cured by a pledge of the estate. But that is 
a doctrine upon which the court acts against 
what is the prima facie import of terms of 
the agreement itself, which does not import, 
at law, that once a mortgage, always a mort- 
gage. But equity says that; and the doc- 
trine of this court as to redemption does give 
countenance to tnat strong declaration of 
Lord Thurlow, that the agreement of the 
parties will not alter it; for I take it to be so 
in the case of a mortgage that you shall not, 
by special terms, alter what this court says 
are the special terms of that contract. 
Whether that is to be applied to the case of 
purchase is a different consideration. I only 
say time is not regarded here as at law.’’ In 
Longworth v. Taylor? the Supreme Court of 
the United States held that Longworth was 
entitled to the specific performance of the 
contract, although there had been consider- 
able delay in his offer to perform. In that 
case the plaintiff purchased a city lot at a 
stipulated price, one-third in hand paid and 
one-third to be paid in six months and the 
residue in one year, a deed to be executed 
three months after the first payment. The 
purchaser took possession under the contract, 
but did not receive a deed. Before the sec- 
ond installment became due a new arrange- 
ment was made by which the payments were 
postponed on the payment of interest. The 
purchaser accordingly paid interest until the 
end of the year 1819. At that time he re- 
ceived notice that an action was about to be 
brought against him on an adverse title to 
recover the property; and, therefore, he 
made no further payments until the action 
was terminated in his favor in 1825. He 
then brought suit for specific performance 
against the vendor, who had recovered pos- 
session of the premises in ejectment. The 
court say: ‘‘ But except under circumstances 
of this sort, or of an analagous nature, time 
is not treated by courts of equity as of the 
essence of the contract; and relief will be 
decreed to the party who seeks it if he has 
not been grossly negligent and comes within 
a reasonable time, although he has not com- 
plied with the strict terms of the contract. 


2 1 McLean, 375; 14 Peters, 172. 
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But in all such cases the court expects the 
party to make out a case free from all doubt? 
and to show that the relief which he asks is, 
under all the circumstances, equitable, and 
to account in a reasonable manner for his 
delay and apparent omission of duty.’’ In 
that case it was held that the lapse of time 
was fairly accounted for by the state of the 
title, and that, therefore, Longworth was not 
guilty of any delay which was unreasonable 
or inexcusable. The general doctrine of 
these cases is recognized as the correct rule.* 

The fixing of a particular day for the com- 
pletion of the contract where there is nothing 
special in the nature of the property or the 
purposes for which it was intended to be pur- 
chased, is considered by a court of equity as 
merely formal, and means that the purchase 
shall be completed within a reasonable time 
considering all the circumstances of the case. 
That is, a court looks upon the sale of an es- 
tate for a given sum as the principal transac- 
tion and the day on which it is to be per- 
formed ordinarily not so material that upon 
the failure to perform at the day the contract 
will cease and determine. <A party, however, 
will not be permitted to wait to see whether 
the contract will prove a gaining or losing 
bargain, and according to the event either 
abandon it, or considering time as nothing to 
claim specific performance. In Milward v. 
Thanet‘ the master of the rolls said, that a 
party cannot call upon a court of equity for a 
specific performance unless he has shown 
himself ready, desirous, prompt and eager. 
These words are frequently cited in the cases 
as tending to show the necessity of prompt 
payment at the day. But it is evident in the 
connection in which they are used that the 
words simply mean that the party should use 
reasonable diligence, and it is said that the 


3 Steele v. Branch, 40 Cal. 3; Knott v. Stephens, 5 
Oreg. 235; Prince v. Griffin, 27 Iowa, 514; Morgan v. 
Bergen, 3 Neb. 209; Walton vy. Wils6n, 30 Miss. 576; 
Spalding v. Alexander, 6 Bush, 160; Snyder v. Spaul- 
ding, 57 Ill. 480; Shafer v. Niver, 9 Mich. 253; Keller 
v. Fisher, 7 Ind. 718; Brock v. Hidy, 13 Ohio St. 305; 
Scarlett v. Stein, 40 Md. 512; Smoot v. Rea, 19 Jd. 399; 
King v. Ruckmap, 20 N. J. Eq. 316; Sharp v. Trimmer, 
24 Id. 422; Van Campen v. Knight, 63 Barb. 205; Hub- 
bell vy. Van Schoening, 49 N. Y. 326; Edgerton v. Peck- 
ham, 11 Paige, 352; Quinn v. Roath, 87 Conn. 16; Dre- 
sel v. Jordan, 104 Mass. 407; Hull v. Sturdivent, 46 
Maine, 34; Parkin v. Thorold,2 Sim. (N. 8.) 1; 16 
Beav. 59; McMurpby v. Spicer, L. R., 5 Eq. 527; Tilley 
v. Thomas, L. R., 3 Ch. 61. 67, 69. 

45 Ves. 720, n. 





rule, as stated in Milward v. Thanet, will not 
be enforced where its strict application would 
work injustice. The doctrine of a court 
of equity is not forfeiture, but compensation ; 
therefore, where the injury can be compen- 
sated in damages and there has not been 
gross negligence, relief ordinarily will be 
granted.® In a number of cases it is held that 
where the parties stipulate that the contract 
shall be performed at a specified time, per- 
formance at the day is required, and that the 
failure will defeat the right. The leading 
case in this country is Benedict v. Lynch.’ 
In that case the plaintiff purchased a tract of 
land and was to pay a certain sum in one 
year and the remainder to be paid in one, 
two and three years, with interest annually. 
The contract also provided that if the plaint- 
iff failed in the payments or any of them the 
agreement to be void. The plaintiff took 
possession of the land and cleared a portion 
thereof and built a house thereon, but was 
unable to make his payments as agreed upon. 
The court refused relief, Chancellor Kent 
saying, ‘‘that where the party who applies for 
a specific performance has omitted to execute 
his part of the contract by the time appointed 
for that purpose, without being able to assign 
any sufficient justification or excuse for his 
delay ; and when there is nothing in the acts 
or conduct of the other party that amounts to 
an acquiescence in that delay, the court will 
not compel a specific performance. The rule 
appears to be founded in the soundest prin- 
ciples of policy and justice. Its tendency is 
to uphold good faith and punctuality in deal- 
ing.’’ In Wells v. Smith® the plaintiff had 
purchased a lot from the defendant, but had 
paid nothing on the contract. He failed to 
comply with the terms of the contract on the 
day stipulated, but did offer to comply there- 
with on the succeeding day. The court refused 
to decree specific performance, and there is a 
labored argument in the opinion to justify 
the decree of the court. The decree was 
afterwards affirmed.’ It will be found that 


5 Walker v. Jeffreys, 1 Hare, 353; Jones vy. Jones, 12 
Ves. 188. ‘ 

6 Pratt v. Law, 9 Cranch, 456; Brashier v. Gratz, 6 
Wheat. 528; Mech. Bank v. Lynn, 1 Pet. 383. 

7 1 Johns. Ch. 370. 

8 2 Edw. Ch. 78. 

® 7 Paige, 22. See also Barnard v. Lee, 97 Mass. 92; 
Goldsmith v. Guild, 10 Allen, 239; Quinn v. Roath, 37 
Conn. 16; Baldwin v. Van Vorst, 2 Stockt. Ch. 577; 
Bullock v. Adams’ Exrs., 20 N. J. Eq. 367, 371; Reed 
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nearly all the cases cited are similar to Ben- 
edict v. Lynch and Wells v. Smith, where 
but little or nothing had been paid by the 
purchaser. ‘I'he rule stated in those cases 
does not seem to be applicable where a con- 
siderable portion of the purchase money has 
been paid. In such case the purchaser has 
an equity in the estate which a mere failure 
to pay at the day should not be permitted to 
terminate. In Edgerton v. Peckham™ the 
agreement contained the following clause: 
‘*In case the said Strobeck [the purchaser] 
shall make default in either of the payments 
above mentioned, then the said Peckham is 
to be discharged from this agreement to sell 
and convey to the said Strobeck; and the 
said Strobeck is to forfeit to the said Peck- 
ham all the previous payments and give 
peaceable possession of the above mentioned 
lot.’’ Strobeck took possession under his 
contract and made considerable expenditures 
and improvements on the premises, and made 
the first. and second payments at the time 
specified in the contract, but failed to make 
the last payment at the agreed time. He 
thereupon assigned his interest in the contract 
to the plaintiff, who went into possession of 
the premises and brought an action to enforce 
the contract. A decree was entered by the vice- 
cliancellor in favor of the plaintiff, and this 
decree was affirmed by the chancellor. It is 
said on page 564: ‘* The case of Wells v. 
Smith'' was entirely different from this. 
There the performance of the condition pre- 
cedent, on or before the particular day speci- 
fied, was essential to the vendor’s security. 
The deed of the lot was to be delivered on a 
particular day, and the purchase money was 
to be secured by a bond and mortgage upon 
the premises; and to render the security per- 
fectly safe the purchaser was to build a house 
of particular dimensions upon the premises 
before that time or pay $1,000 of the purchase 
money on that day, at his election. But he did 
neither : and by the express terms of the agree- 
ment the vendor was not to give the deed and 
take the bond and mortgage on the premises 


v. Breeden, 61 Penn. St. 460; Jackson v. Ligon, 3 Leigh, 
160, 187; Kirby v. Harrison, 2 Ohio St. 326, 332; Scott v. 
Fields, 7 Ohio, 424; Phelps v. Ill. Cent. R. R., 63 Ill. 
468; Peck v. Brighton, 69 Jd. 200; Kimball v. Tooke, 
70 Id. 553; Davis v. Stephens, 3 Iowa, 158; O’Fallon v. 
Kennerly, 45 Mo. 124; Morgan v. Bergen, 3 Neb. 209; 
Snider v. Lehnherr, 5 Oreg. 385. 

0 11 Paige, 352. 

1 7 Paige Rep. 22. 





in that event. In that case, too, the purchaser 
had only paid for the use of the property; 
so that there was in fact no forfeiture except 
the loss of a profitable speculation, which the 
purchaser failed to obtain the benefit of by 
his non-performance of a condition prece- 
dent to the vesting of the title of the prop- 
erty in him.’’ The argument of the vice- 
chancellor, on pages 357 and 358, is worthy of 
consideration. In Vernon vy. Stephens” the 
plaintiff purchased a manor for £1,200 and 
100 guineas. He paid £1,000, but made de- 
fault in the payment of the residue, and en- 
tered into another order by consent, signed 
by both parties, whereby the time was ex- 
tended to a particular day, when, if the 
money was not paid, the purchaser was to 
forfeit the money which he had advanced. 
He made default and brought suit to enforce 
the contract on payment of what was due 
with interest, and a decree was rendered in 
his favor. In Clark v. Lyons ™ the condition 
of the bond was ‘‘ that if default be made in 
the payment of suid note at the time afore- 
said, then this obligation and said agreement 
to sell said land to be void and of no effect.’’ 
The court held that time was not the essence 
of the contract, and that therefore a failure 
to pay at the day did not forfeit it. To the 
same effect are DeCamp v. Feay,' Spalding 
v. Alexander,” O'Fallon v. Kennerly."© In 
the latter case it is said on page 128: ‘‘I 
have never seen a respectable case where the 
contract is wholly executory and the time 
specific when the money shall be paid with 
an express condition of forfeiture if not paid 
at the time, and where the purchaser has 
never taken possession or expended anything 
upon the premises, but waits for several 
years after the payments are due and until 
there is arise in the value in which he has 
obtained this relief,’’ and there being no 
equitable circumstances in the case, relief 
was denied. 

There is no doubt of the correctness of the 
rule that where a contract is executory and 
time is made the essence of the contract, 
either by express agreement or by the cir- 
cumstances of the case, a failure to perform 
at the day, unless waived, will work a for- 


22P. Wms. 66. 
13 25 Ill. 105. 
458. & R. 323. 
45 6 Bush, 160. 

6 45 Mo. 124. 
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feiture. This, however, does not seem to 
apply when any considerable part of the pur- 
chase money has been paid, and the pur- 
chaser enters into possession of the premises 
and makes valuable improvements thereon. 
In such case he has a subsisting interest, 
which a court of equity should protect. Sup- 
pose A purchases real estate of B for a fair 
price and pays one-fourth of the entire con- 
sideration. In equity he is the owner. The 
estate is his, subject to the unpaid purchase 
money. Now, upon what principle of justice 
can he be deprived of this estate from a mere 
failure to pay any installment on the day it 
becomes due? The argument that forfeiture 
secures promptness in making payment, vir- 
tually makes the possession by a purchaser 
of sufficient means to meet his engagements 
the criterion for determining whether or not a 
court will specifically enforce a contract for 
the sale of the real estate. Prompt payment 
of all claims when due is very desirable, but 
with many persons is impossible, as with a 
farmer who, by sickness, loss of crops or 
other misfortune is deprived of the means of 
payment. So with the laborer, mechanic or 
business man who, from ill health, financial 
embarrassment or other cause is unable to 
pay at the day. In many such cases there is 
a failure to pay at the designated time from 
sheer inability, and no stringent rule should 
be applied which will rob such purchasers of 
their property. The legal title is held by the 
vendor practically as security for the unpaid 
purchase price, and the ends of justice would 
be subserved by treating his contract as a 
mortgage and him as a morigagee. In any 
event, no purchaser who has made a consid- 
erable payment on real estate should be de- 
prived of his property if not guilty of gross 
laches, notwithstanding his failure to pay any 
installment on the day it is due. 
SaMUEL MAXWELL. 


MALICIOUS PROSECUTION. 








The action for malicious prosecution is 
founded upon a state of facts in which the 
defendant in the action is alleged to have 
maliciously instituted against the plaintiff 
either criminal, bankruptcy, or liquidation 
proceedings without any reasonable or prob- 
able cause for so doing; and in order to suc- 
ceed in such an action the malice and the 





want of reasonable and probable cause are the 
chief elements which bave to be satisfactorily 
proved, and of these the want of reasonable 
and probable cause is the more important, 
for there may be the most evident malice on 
the part of the defendant in the action, yet 
if there is reasonable ground for his action in 
the matter, proceedings for malicious prose- 
cution cannot be sustained. And upon proof 
of absence of this reasonable and probable 
cause the presence of malice is generally im- 
plied. There have been several cases de- 
cided upon this question of malice being im- 
plied from the absence of reasonable and 
probable cause, showing under what circum- 
stances an action for malicious prosecution 
can be instituted. In one case a man was 
assaulted justifiably, and he at once instituted 
criminal proceedings for the assault; it was 
held that in such a case malice may very 
properly be presumed. And so also when 
the defendant in the action knew that the 
plaintiff, against whom he had made a charge 
of theft, took the goods under an erroneous 
belief that he had a legal right so to do; and 
so also in another case where the prosecutor 
said he was prosecuting the plaintiff in order 
to stop his mouth, it was held to be ample 
evidence that he knew he was prosecuting an 
innocent man, and one whom he knew to be 
innocent at the time the prosecution was in- 
stituted. 


It is not essential that the prosecution 
should have been commenced in the malicious 
state of-mind; it is sufficient if the prose- 
cutor, with reasonable and probable cause 
instituting criminal proceedings, acquires 
positive knowledge of the innocence of the 
accused, and then proceeds malo animo with 
the prosecution. This principle was estab- 
lished in a case of Fitz John v. MacKinder,' 
where, through the defendant’s perjury, the 
judge of a county court believing the plaint- 
iff to have perjured himself committed him 
for trial, and bound over the defendant to 
prosecute him, which he did, but unsuccess- 
fully, it was held that the plaintiff had a good 
cause of action against the defendant, be- 
cause although the defendant had not initi- 
ated the proceedings yet there was no reason 
why he should have followed them up, for he 
might have discharged his recognizance by 


130 L. J.C. P. 264. 
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appearing and either telling the truth or of- 
fering no evidence. 

The expression ‘‘reasonable and probable 
cause’’ was explained by Kelly, C. B., ina 
case of Perryman v. Lister,’ *‘to be a ques- 
tion of opinion depending entirely upon the 
view which the judges may happen to take of 
the circumstance in each particular case, but 
there must be a reasonable cause such as 
would operate upon the mind of a discreet 
man, there must also be a probable cause 
such as would operate on the mind of a rea- 
sonable man, at all events such as would 
operate on the mind of the party making the 
charge, otherwise there is no reasonable cause 
for him.’’ 

The phrase ‘‘reasonable and probable 
cause’’ was again discussed in a case of Hicks 
v. Faulkner,’ by Hawkins, J., who, in giving 
judgment, said that the question of reason- 
able and probable cause depends in all cases 
not upon the actual existence, but upon the 
reasonable bona fide belief in the existence of 
such a state of things as would amount to a 
justification of the course pursued in making 
the accusation complained of. It cannot of 
course be laid down as an abstract proposi- 
tion that an accuser is justified in acting 
either upon the credited statement of an in- 
formant or in reliance upon his own memory. 
The question must always arise according to 
circumstances whether it was reasonable to 
trust either the one or the other. <A person 
who acts upon the information of another 
trusts the veracity, the memory, the accuracy 
of that other, in eachof which he may be 
completely deceived ; his informant’s veracity 
may be questionable, his memory fallacious, 
his accuracy unreliable; yet it does not fol- 
low that it was unreasonable to believe in his 
information if he never had cause to doubt 
him. In like manner a man may be deceived 
by his own memory, yet it does not follow 
that it was unreasonable to trust it if he never 
before knew it to be defective. Why, if he 
may rely upon the memory of another, may 
he not rely upon his own memory? The rea- 
sonableness or otherwise of his course of ac- 
tion is a question for the jury to determine. 
‘If the defendant acted under an honest 
though mistaken impression, the upshot of a 
fallacious memory, no jury would be justi- 


2L. R. 3 Ex. 202. 
3L. R.8Q. B. D. 167. 





fied in saying that the defendant maliciously 
and without reasonable or probable cause 
prosecuted the plaintiff, because the best and 
most probable cause would be that he hon- 
estly and bona jide believed it.”’ 

It may be useful now to consider what cir- 
cumstances are a justification for the defend- 
ant acting in the manner complained of. It 
is clear that seeking the advice of friends in 
the matter does not afford that justification, 
nor does the obtaining of counsel’s opinion ; 
for, as was said by Heath, J.: ‘‘It would be 
a most pernicious practice if we were to in- 
troduce the principle that a man, by obtain- 
ing the opinion of counsel by applying to 
a weak man or an ignorant man, might 
shelter his malice in bringing an unfounded 
prosecution.’’ Then how does the inter- 
vention of a magistrate affect the question 
of reasonable and probable cause’ Ina case 
of Wyatt v. White,’ the principle was 
laid down that if a person bona fide makes 
a complaint to a magistrate, and the mag- 
istrate erroneously treats the matter as a 
felony, which in reality is merely a civil 
matter, and issues his warrant for the ap- 
prehension of the person charged, the 
complainant or informant before the magis- 
trate is not responsible for the error thus 
committed. But if there be no reasonable 
and probable cause for suspecting a felony 
to have been committed, and the defendant 
knowing that makes a specific charge of 
felony to the magistrate, who thereupon 
issues his warrant, then the complainant will 
be held liable in a subsequent action for 
malicious prosecution. Soifa person with- 
out reasonable and probable cause causes a 
search warrant to issue against the plaintiff, 
he is liable in an action; but if he merely 
goes before a magistrate and bona fide puts 
before him reasonable grounds of suspicion, 
and the magistrate thereupon, and in the 
exercise of his discretion, issues the warrant, 
no action lies against the informant. 

This principle has recently received an 
illustration in the case of Hope v. Evered.°® 
In that case the facts were these: The de- 
fendant had, on the 17th of October, 1885, 
laid before a magistrate an information upon 
oath that she had reasonable cause to suspect, 
and did suspect, that her daughter, one Mary 


429 L. J. Ex. 193. 
555 L. T. (N. S.) 320. 
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Evered, was at that time unlawfully detained 
for immoral purposes by the plaintiff’s son 
at the house of the plaintiff, and that the 
plaintiff was also detaining her there against 
the will of the defendant, and for immoral 
purposes. The 10th section of the Criminal 
Law Amendment Act, 1885, under which 
these proceedings were instituted, is as 
follows: ‘‘If it appears to any justice of the 
peace on information made by any parent of 
any woman or girl, that there is reasonable 
cause to suspect that such woman or girl is 
unlawfully detained for immoral purposes by 
any person, such justice may issue a warrant 
authorizing any person named therein to 
search for, and if found to take to and detain 
in a place of safety, such girl until she can be 
brought before a justice of the peace.’’ Un- 
der this section a warrant was issued, and in 
a subsequent action of malicious prosecution 
against the informant the plaintiff recovered 
damages. The case subsequently came be- 
fore the divisional court upon a motion to 
enter judgment for the defendant. In de- 
livering judgment in the divisional court, 
Lord Coleridge, L. C. J., after stating that 
the mother, under the circumstances, might 
reasonably have thought that the girl was 
being detained for wrong purposes by the 
plaintiff in the plaintiff’s house, said: ‘‘Who 
can say, upon these facts, that there was an 
absence of reasonable and probable cause 
when the defendant applied for this warrant, 
which was not directed against the plaintiff, 
but which was a warrant to search his house 
to see if her daughter was there? If the 
person who puts the law in motion only states 
his grounds to the magistrate, and says that 
he or she has reasonable grounds for 
suspecting that a woman or girl is being 
detained for immoral purposes in a certain 
place, and if the magistrate believes the story 
and thinks that the person is acting bona fide 
and that there are grounds for the suspicion, 
then, in my judgment, there is an end to an 
action of this sort. The magistrate is to act 
judicially. I do not for a moment, however, 
suggest that if a person acts in a false and 
fraudulent manner, or for purposes of malice 
or oppression, and the magistrate is persuaded 
that there are reasonable grounds for granting 
a search warrant, an action would not lie. 
But if the applicant is acting bona jide, and 
if the matter is stated fully and fairly to the 





magistrate, and he comes to the conclusion 
that there are reasonable grounds for issuing 
the warrant, then the course taken by the 
magistrate is a complete answer to any pro- 
ceeding of this sort.’’ The divisional court 
then ordered judgment to be entered for the 
defendant, upon the ground that there was 
no evidence of absence of reasonable and 
probable cause, and, therefore, no malice on 
the part of the defendant in laying the 
information before the magistrate, and in- 
stituting the proceedings under the section 
above mentioned. — Justice of the Peace 
(Eng.) 
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Supreme Court of Illinois, November, 11, 1887. 


1. Carriers of Passengers—Negligence—Rule of Lia- 
bility— Unusual Perils.—In guarding passengers from 


. dangers and perils not incident to ordinary railway 


travel, the rule of liability is less stringent than in case 
of the ordinary perils from appliances, servants and 
operation of trains; but in no case must the carrier ex- 
pose the passenger to extrahazardous dangers that 
might readily be discovered or anticipated by reason- 
able and practicable care and diligence. 


2. Same — Injury to Passenger from Strikers—Case 
Stated.—The defendant stopped its train at a place 
not a regular station, in the midst of a mob of strikers, 
and took on non-union laborers under police protec- 
tion. The laborers went into the smoking car with 
other passengers including the plaintiff, and when the 
train stopped at a crossing a mile and a half beyond, 
it was boarded by a mob who attacked the laborers 
and shot the plaintiff. The court instructed the jury 
that it was the duty of the company “to exercise 
the utmost care, skill, and vigilance to carry 
plaintiff safely, and to protect him against any 
and all danger from whatever source arising, so far as 
the same could, by the exercise of sucha degree of 
eare and vigilance, have been reasonably forseen and 
prevented: ” Held, proper under the circumstances of 
the case. Sheldon, C. J., and Magruder, J., dissent- 
ing. 


3. Instructions — Repetition. — When the court has 
given instructions of its own, it is under no obligation 
to repeat the same thing differently expressed as asked 
by counsel. 


4. Trial — Argument — Discretion of Court.—The 
conduct of the argument is in the discretion of the 
trial court, and the appellate court will not interfere 
except in case of manifest injustice. x 


On petition for rehearing. 
opinion in 24 Cent. L. J. 57. 

Scort, J., delivered the opinion of the court: 

Under the facts as they must have been found 
from the evidence by the trial and appellate 
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courts, it is a question of law what duty defend- 
ant owed to plaintiff and other passengers on the 
train at the time the injury was infiicted upon 
plaintiff. and whether any liability rested upon 
defendant. 

Upon these questions the trial court instructed 
the jury it was the duty of defendant, as a com- 
mon earrier of passengers, **to exercise the utmost 
care, skill, and vigilance to carry plaintiff safely, 
and to protect him against any and all danger 
from whatever source arising, so far as the same 
could, by the exercise of such a degree of care 
and vigilance, have been reasonably foreseen and 
prevented.’’ It is said this instruction does not 
announce the law with entire accuracy; that it 
required a higher degree of care to be observed by 
defendant for the safe carrying of a passenger than 
the law imposes, and in that respect was mislead- 
ing. It is freely conceded there is a marked dis- 
tinction between the liability of a common car- 
rier as to freights and passengers. As to freights, 
the carrier is an insurer, and is obligated to carry 
and deliver sufely, at whatever hazard, and from 
that obligation it can only be relieved by ‘‘the act 
of God” or the public enemy. But the carrier is 
not an insurer of the absolute safety of the passen- 
ger to be carried. Its liability in that respect is 
limited by care and diligence. What degree of 
care the common carrier must observe for the 
safety of a passenger on its train to exonerate it 
from liability for injury is a question of iaw. The 
rule of law is quite well understood that, as to the 
selection of suitable machinery and cars, the fit- 
ness of the road, both as to manner of construc- 
and materials used, and in the use of all appli- 


_ances adapted for the government or moving of 


trains, and as to the selection and retention of 
competent and faithful servants, the carrier of 
passengers is obligated to use the highest reason- 
able and practicable skill, care, and dilligence. 
This principle of law is not called in question, but 
the argument is made that, in guarding the pas- 
sengers from dangers and perils not incident to 
ordinary railway travel, the carrier is only to be 
held to the use of ordinary and reasonable care 
and diligence. ‘The distinction taken is not with- 
out support, both in reason and authority. So far 
as the machinery and cars furnished for the var- 
riage of passengers, the fitness of the road-bed, 
and the competency and faithfulness of the serv- 
ants employed, and in the use of the best known 
mechanical appliances to insure safety are con- 
cerned, the passenger must rely solely on the car- 
rier, and can do nothing to insure his personal 
safety. It is for that reason the carrier in this re- 
spect is obligated to the highest reasonable and 
practicable skill and diligence. The safety of 
passengers requires the strict and rigid observance 
of this rule against all carriers, by rail or other- 
wise. But as to dangers and perils not incident 
tc ordinary perils by any mode of travel, the rule 
of liability imposed upon the carrier of passen- 
gers by law is less stringent. The carrier, how- 
ever, must omit no care to discover and prevent 





danger to a passenger or passengers that is rea- 
sonable and practicable. The public exigency 
and security demand this much of the earrier at 
all times, and under all circumstances. It is the 
duty of carriers by rail to preserve order in their 
carriages, and to protect passengers from all dan- 
gers, from whatever source arising, on their trains, 
whether from the dangerous and violent conduct 
of other passengers or otherwise. To this end, all 
conductors in this State, while on duty on their 


: respective trains, are invested by statute with 


police power. With regard to danger and hazard 
to travel arising otherwise than on the train, and 
not incidents of such travel, the degree of care to 
be observed to discover and prevent all danger 
and consequent injuries to passengers must de- 
pend in a large measure on the attendant circum- 
stances. No doubt, in many cases, if the carrier 
observes ordinary care and diligence to discover 
and prevent injury to passengers, such as any 
prudent person would do for his own personal 
safety, it will be exonerated from liability. In 
other cases, and under other circumstances, it 
will, no doubt, be the duty of the carrier to exer- 
cise the utmost care, skill, and diligence to pro- 
tect the passengers from danger and injury, so far 
as the same, by the exercise of such care and skill 
and diligence, could have been reasonably and 
practicably foreseen and anticipated in time to 
prevent injury. In no case must the carrier ex- 
pose the passenger to extrahazardous dangers that 
might readily be discovered or anticipated by all 
reasonable, practicable care and diligence. It is 
upon this latter principle, if at all, that defendant 
can be held liable for the personal injuries re- 
ceived by plaintiff. So far as any question of fact 
is involved, it will be presumed it was found 
against defendant by the trial court. There is 
some evidence that would warrant the jury in 
finding defendant’s servants were fully advised it 
was a dangerous service to take off and put on the 
non-union workmen at the dock gate. It must 
have been found they knew a _ desperate and 
wicked mob, consisting of great numbers, was 
organized there to prevent, at all hazard, what- 
ever the consequences might be, the taking on of 
these men, and that it could only be done by the 
aid of a powerful and efficient police force. Prior 
to the time the plaintiff was injured, the box cars 
containing these laborers had been assailed, and 
it might reasonably have been inferred the danger 
to passenger cars on the same account was immi- 
nent, and common prudence should have induced 
the taking of extraordinary precautionary meas- 
ures. It could have been readily ascertained upon 
the slightest inquiry; the fury of the mob had in 
no degree abated. Reasonably it might have been 
inferred it would be dangerous to continue to take 
on and put off the laborers in the midst of that 
lawless assembly of rioters. Even ordinary care 
would have discerned the danger. Under the 
circumstances, the law would charge defendant 
with negligence in stopping a train filled with 
passengers in the midst of a howling, revengeful, 
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lawless mob to take On persuus whom the mov 
were seeking an opportunity to maltreat. The de- 
fendant was under no legal obligation to stop its 
train at the point in question, as it was nota 
station designated for that purpose. To do so 
was a needless and unwarrantable exposure of the 
lives and persons of passengers to imminent peril. 
This train, filled as it was with men, women, and 
children, as it may be presumed it was, stopped 
at a point nota station, in the midst of a fierce 
mob, and the objects of its vengeance taken into 
the same car with passengers. This was unwise 
and hazardous in the extreme, to say the least of 
it. At all events the offensive persons should 
have been placed in a car to themselves, where 
they could have been protected, or could have pro- 
tected themselves, without danger to regular pa3- 
sengers who had not previously been advised as 
to the danger to be encountered. Some of the 
passengers, it seems, were advised by the con- 
ductor it would be dangerous to remain in the 
smoking car, where the laborers were to be re- 
ceived, but plaintiff was not so advised. It is said 
none of the officers had any knowledge the rioters 
intended to, or had any purpose to, attack de- 
fendant’s passenger train at Brighton park, or 
elsewhere, or that or any other train. That is no 
doubt true. Had the officers of the road been in- 
formed the rioters purposed an attack on the pas- 
senger train of defendant at Brighton park, or 
elsewhere, it would have been criminal negligence 
to have exposed the passengers to suck peril with- 
out a sufficient police protection as would have 
afforded protection, and which would have been 
inexcusable for any reason, or upon any ground. 
No such negligence can be imputed to defendant 
under the facts of this case. But defendant ought 
reasonably to have anticipated the mob might at- 
tack its train to reach the object of their venge- 
ance so soon as it had passed from the protec- 
tion of the police; and precautionary measures 
should have been taken. Such a thing was likely 
to occur at any near distance from the central 
point of the disturbance. A like attack had been 
made prior to that time, two miles distant, upon 
the laborers that had been carried in the box car. 
On this occasion the mob seems to have been more 
violent than usual, and the utmost care and vigi- 
lance should have been taken to prevent the in- 
jury to passengers. The verdict is a suflicient 
warrant for the conclusion that reasonable pre- 
cautions were not observed. 


Some criticism is made on the instrnction given 
in the use of the word ‘“‘such,”’ and in the use of 
the words ‘‘care, skill, and diligence; ”’ but the 
distinction taken in this respect is too subtle to be 
wurranted by any fair reading of the instruction. 
After a most careful consideration, it is thought 
the first instruction given for the plaintiff of which 
complaint is made, states the law applicable to 
the facts of this case with sufficient accuracy, and 
there is no just ground for complaint on that 
score. It might be that, in another case where 
the facts are materially different, the instruction 





would not be applicable, and might be held to 
impose a degree of care and skill not enjoined by 
the law. 

What is said of the first instruction is sufficient 
to dispose of the objections to the other instruc- 
tions, and they need not be further discussed. It 
may be conceded the fifth instruction of the series 
given for plaintiff is in some respects slightly in- 
accurate, but not seriously so. The injury suf- 
fered by plaintiff is so serious in its consequences 
that the judgment in his favor ought not to be re- 
versed for any mere subtle objection to an in- 
struction not warranted by the substantial justice 
of the case. 

Objections are also taken to the refusal of the 
court to give a number of instructions asked by 
defendant, and to the modification of others by 
the court. It is seen the instructions for defend- 
ant are quite numerous, and state the law very 
favorably to the defense sought to be made. It 
may be conceded, as is done, that some of the in- 
structions refused might have been with propriety 
given had not others been given containing sub- 
stantially the same proposition. The court was 
under no duty to repeat the same thing, although 
expressed in different language, and differently 
formulated. It would have aided in no proper 
way the defense defendant was endeavoring to 
make. 

It is assigned for error the court permitted 
counsel in his closing argument to make state- 
ments of fact not in evidence, to the prejudice of 
defendant, and to address the jurors by name, and 
to propound questions to them, and receive an- 
swers to such questions, against the objection of 
defendant. It may be counsel indulged in intem- 
perate language not justified by anything in the 
case, but the manner of conducting the oral argu- 
ment before the jury is so much within the dis- 
cretion of the trial court that this court will hesi- 
tate to interfere, unless it should appear manifest 
injustice has been done. It is the duty of the trial 
court to require counsel to keep always within the 
bounds of propriety, and to be mindful of the 
rights of others who are not permitted in that 
presence to make reply. 

The judgment of the appellate court will be af- 
firmed.. 





Nore.—It would seem from the great number of 
decisions in cases involving the liability of railroad 
companies for injuries to passengers, that authorities 
ought to be numerous upon every imaginable phase of 
the subject and under every possible state of facts, yet 
the principal case furnishes a refutation of any such 
assumption. Reported cases in which a similar state of 
facts existed are exceedingly rare; but the general 
rules and principles governing the class of cases to 
which this belongs are well established. 

“The carrier is under a duty to carry the passenger 
safely, so far as human care, foresight, and skill will 
enable him to do it.””!_ Railroad companies are not in- 


1 Thompson’s Carriers of Passengers, 197, § 1; Union 
Pac. R. Co. v. Hand,7 Kan. 380, 392; Steamboat New 
World v. King, 16 How. (U.8.) 469; 8. c., Thompson’s 
Carriers of Passengers, 175; Bowen v. New York, etc. R. 
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surers of the safety of their passengers,? but they 
must exercise the highest degree of practicable care 
known to and exercised by good railway management. 

It is also the duty of a railroad company to protect 
its passengers from insult and injury by other passen- 
gers. Carriers are “bound to exercise the utmost 
vigilance and care in maintaining order and guarding 
the passengers against violence, from whatever source 
arising, which might reasonably be anticipated or nat- 
urally be expected to occur, in view of all the cireum- 
stances.’’4 For this purpose they are invested with 
power and authority to make and execute all neces- 
sary and proper police regulations.5 And for this rea- 
son they may refuse passage to persons whose conduct 
is offensive and notoriously bad. All reasonable reg- 
ulations so made for the safety of passengers must be 
obeyed by every one, both for his own safety and for 
that of the other passengers as well. ‘The law exacts 
of carriers of passengers the highest degree of care for 
their safety. Thecontrol of trainsis necessarily placed 
in the hands of employees. It is impossible to foresee 
all the exigencies which may demand prompt action 
on their part to avert danger or accident. The safety 
of passengers on railroads requires that they should 
comply with reasonable regulations, and acquiesce in 
reasonable directions of persons to whom the manage- 
ment of the train is committed.” 7 The authority and 
the duty are thus corelative. 

But the general rule is at least equally well settled 
that a common carrier of passengers must, unless 
there be some valid objection to the action, condition 
or character of those offering themselves, receive and 
carry all persons for whom they have accommoda- 
tion;§ and “the company has no power to adopt ruler 
and regulations prohibiting decently behaved persons, 


Co.,18 N. Y. 408, 411; Indianapolis, etc. R. Co. v. Hont, 93 
U. 8. 291; Hutch. Carriers, § 501. 

2 Louisville, etc. R. Co. v. Thompson, 107 Ind. 442; 8.C., 
8N. E. Rep. 18; Redhead v. Midland R. Co., L. R. 2Q. B. 
412; 8. c., Thompson’s Carriers of Passengers, 124, and 
authorities cited in note 4, p. 199;2 Rorer on Railweys, 
948, 957; 2 Redf. on Railways, *200. This is too clear and 
too well settled to need further citation of authorities. 

8 Bedford R. Co. v. Rainbolt, 99 Ind. 551; Cleveland, 
etc. R. Co. v. Newell, 104 Ind. 264; 8.c.,3 N. E. Rep. 836; 
Ladd v. Foster, 31 Fed. Rep. 827; Taylor v. Grand Trunk 
R. Co., 48 N. H. 304; Fuller v. Talbott, 23 Ill. 357; Meier v. 
Penn. R. Co., 64 Pa. St. 225; Moore v. R. Co. (Iowa), 30 N. 
W. Rep. 51; Louisville, etc. R. Co. v. Ritter (Ky.), 28 Am. 
& Eng. Ry. Cas. 167; ‘“‘Passenger Carriers,” 1 Cent. L. J. 
463. 


4 Flint v. Norwich, etc. Transp. Co., per Shipman, J. 

To same effect: New Orleans, etc, R. Co. v. Burke, 53 
Miss. 200; s. c., 4 Cent. L. J. 5389; 9 Am. Ry. Rep. 308; Put- 
nam v. Broadway, etc. R. Co., 55 N. Y. 103, 118; Goddard 
v. Grand Trunk R. Co.,57 Me. 202, 213; Sherley v. Bil- 
lings, 8 Bush (Ky.), 147; Pittsburg, etc. R. Co. v. Hinds, 
53 Pa. St. 512; 8. c., Thompson’s Carriers of Passengers, 
295; ‘‘Police Duties of Common Carriers,” 10 Cent. L. J. 
41. 
5 New Orleans, etc. R. Co. v. Burke, 53 Miss. 200; 8. C., 
4Cent. L. J. 589; Vinton v. Middlesex R. Co., 11 Allen, 
304; Marquette v. Chicago, etc. R. Co., 33 Iowa, 562; Chi- 
cago, etc. R. Co. v. Williams, 55 Ill. 185, 188; 2 Rorer on 
Railroads, 958, 959; Commonwealth v. Power, 7 Mete. 
(Mass.) 596; 8. C.,41 Am. Dec. 465, and note, 471. 

6 Jencks v. Coleman, 2 Sumn. C. C. 221; Stephen v. 
Smith, 29 Vt. 160; Murphy v. Union R. Co. 118 Mass. 228. 

7 Graville v. Manhattan R. Co. (N. Y.), 12 N. E. Rep. 57. 
And see opinion of Ryan, C. J.,in Bass v. Chicago, etc. 
R. Co., 36 Wis. 450; 8. C.,, 17 Am. Rep. 495. 

8 Bennett v. Dutton, 10 N. H. 481; s. c., Thompson's 
Carriers of Passengers, 2,and note, 28; R. Co. v. Yar- 
wood, 15 Ill. 468; Davis v. Kansas, etc. R. Co., 53 Mo. 317; 
2 Wood’s Ry. Law, 1034; Hutch. Car. § 538. 





who will pay their fare, and conform to all reasonable 
regulations for the safety and comfort of passengers, 
from traveling on the road.’’? 

On the one hand, therefore, it would seem to be the 
duty of a railway company to use the highest degree 
of practicable care and foresight to discover danger 
and guard against it as well as to prevent injury after 
it is discovered, and if danger is caused or the com- 
pany might know by the exercise of such care and 
foresight that it is likely to be caused by taking on 
certain passengers, they ought not to be received with- 
out taking such precautions as are required by the 
danger which is known or ought to be known. On the 
other hand,the company cannot refuse to carry pas- 
sengers without good reason; and it cannot be ex- 
pected, under ordinary circumstances, at least, to 
carry a large police force to protect its passengers.!® 
The principal case seems to lie on the borderland, with 
these principles on eituer side. By which should it 
be tested? The fact, emphasized in the majority opin- 
ion, that the train was not by law compelled to stop at 
the station where it took on the non-union laborers 
can surely be of little, if any, consequence, for it cer- 
tainly had the right to stop there andthe company had 
already expressly contracted so to do. 

It seems to the writer that the real question in the 
case is whether the company could, by the exercise of 
such care as the law required of them under the cir- 
cumstances, have foreseen and prevented the injury. 
If the instruction complained of states the law as to 
the degree of care required correctly, then, although 
the writer from the facts as they are stated would have 
taken a view different from that taken by the jury, the 
question, whether the company by the use of such care 
could have foreseen and prevented the injury, being 
for the jury, the action of the court in refusing to re- 
verse the judgment based on their verdict was clearly 
right. The instruction is very close to the line, but 
even in discovering defects of construction and the 
like, railway companies are generally held to the 
exercise of the utmost practicable care and vigilance ; 
and it seems no more than right that they should be 
required to exercise the same degree of care and 
vigilance to foresee and prevent danger and injury to 
a passenger, who intrusts himself to their protection, 
and is, for the time, entirely attheir mercy from other 
passengers, or from a source such as that from which 
the danger came in this case. Indeed, reasonable care 
under the circumstances would be the utmost prac- 
ticable care. Whether the exercise of such care and 
vigilance would have enabled the company to foresee 
and prevent the injury in this case, is another question. 

The following cases are as nearly similar to the prin- 
cipal case as any the annotators has been able to find 
by a diligent search among the authorities. In the 
case of Holly v. Atlanta St. R. Co., it was held that 
street railroad companies are carriers of passengers, 
bound to extraordinary diligence, and are liable for 
negligence of their employees in and about such 
carriage, and where passengers are injured Sy riotous 
fighting among other passengers, the question of negli- 
gence is one of fact for the jury.2 In the ease of 
Putnam vy. Broadway, etc. R. Co., it was held that the 


8 Railroad Co. v. Bryan, 90 Ill. 126. 

10 Pittsburg, etc. R. Co. v. Hinds, 53 Pa. St. 512; 8. ¢., 
Thompson’s Carriers of Passengers, 295. 

11 Hegeman v. Western R. Co., 13 N. Y: 9; 8. c., Thomp- 
son’s Carriers of Passengers, 160; Hutch. Car. §§ 508, 512; 
2 Wood’s Ry. Law, 1095; Louisville, ete. R. Co. v. Jones, 
28 Am. & Eng. Ry. Cas. 170. 

12 Holly v. Atlanta St. R., 61 Ga. 215; 8. c., 34 Am. Rep. 
97, 





'* sidered case of New Orleans, ete. R. Co. v. Burke, 
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company was not liable for a sudden and unexpected 
attack by one passenger upon another, their being 
nothing in his previous conduct from which it could 
_ have been foreseen or anticipated.!® In the well con- 


where the plaintiff was assaulted by fellow-passengers, 
and the conductor, with knowiedge of the assault, 
made no efficient effort to protect him, it was held that 
- the company was liable.44 In the case of Britton v. 
Atlanta, ete. R. Co., the plaintiff, a colored woman, 
took a seat in a car in which were some men known to 
.the conductor as “‘wild young men from Atlanta on a 
spree,’’ who complained to the conductor of having to 
ride with colored people, and asked if he was not going 
to put her off, they assaulted her, and the conductor, 
who was in another car at the time, on being informed 
of the trouble stopped a minute or so to start his train 
before going to her assistance. The trial court in- 
structed the jury that it was the duty of the company 
to use the highest degree of care in protecting its 
passengers against violence, and on appeal it was held 
that the court ought to have gone still further and in- 
structed that she was entitled to recover.5 So, in a 
late Missouri case, it is said: ‘It is the duty of a rail- 
road company to use the utmost vigilance and care in 
maintaining order and in protecting passengers from 
violence and insults from others. * * * The com- 
pany is as much liable for an omission in this respect 
as it is for negligently failing to provide safe ma- 
ehinery.”!6 And it has recently been decided by the 
highest courts, both of New York and Massachusetts, 
that one waiting upon the platform at a station totake 
a train, may recover from the company for injury 
caused by being struck with a mail-bag thrown from a 
passing train by a United States mail clerk, on the 
ground that the company, knowing it to be customary 
on the part of the clerk to throw off the mail upon the 
platform, isin duty bound to use the police power, 
which it has over all persons upon its trains or premises, 
“so far us practicable to prevent injury to those for 
whose safety it is bound to provide.’’!7 
W. F. ELLIOTT. 


138 Putnam v. Broadway, etc. R. Co., 55N. Y. 108; s.C., 
14 Am. Rep. 190. To same effect: Felton v. Chicago, etc. 
R. Co., 27 Am. & Eng. Ry. Cas. 229. 

14 New Orleans, etc. R. Co. v. Burke, 53 Miss. 200; 8. C., 
4 Cent. L. J. 539; 24 Am. Rep. 689. See also Pittsburg, etc. 
R. Co. v. Pillow, 76 Pa. St. 510; s.c., 2 Cent. L. J. 79; 18 
Am. Rep. 424. 

ls Britton v. Atlanta, etc. R. Co., 8&8 N.C. 536; 8. C., 43 
Am. Rep. 749. 

16 Spohn v. Mo. Pac. Ry. Co., 87 Mo. 74. 

17 Carpenter v. Boston, etc. R. Co., 97 N. Y. 494; 8. C., 49 
Am. Rep. 540; Snow v. Fitchburg R. Co., 136 Mass. 552; 8. 
c., 49 Am. Rep. 40. Compare Muster v. Chicago, etc. R. 
Co., 61 Wis. 325. An interesting case, holding a railroad 
company not liable for delay in transporting merchan- 
dise caused by strikers, is that of Geismer v. Lake 
Shore, etc. R. Co., 102 N. Y. 563, commented on in 23 Cent. 
L. J. 195. 


— 
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EVIDENCE— PAROL — WRITTEN CONTRACT— 
PRINCIPAL AND AGENT—NEW CONTRACT 
_FOR. SALE, 


MAGILL V. STODDARD. 








‘Supreme Court of Wisconsin, November 22, 1887. 


1. Evidence—Parol— Written Contract.—The owner ' 


of real estate, by written contract, authorized an agent 
to procure a purchaser for the same within a certain 
time at an agreed price and to execute a contract for 
the sale thereof. In an action by the agent to recover 
the compensation agreed upon for finding a pur- 
chaser, held, that parol evidence was admissible to 
show that the terms upon which the sale might be 
made were fixed by parol agreement. 


2. Principal and Agent—Sale of Real Estate—Com- 
missions.—Evidence that the agent procured a pur- 
chaser ready and willing to purchase on the terms 
fixed and that the owner refused to complete the sale 
on such terms was sufficient to sustain a verdict for 
the agent for commission. 


3. Same—New Contract for Sale.—A new arrange- 
ment to sell the land on different terms did not de- 
stroy the agent’s right to recover commissions already 
earned. 


ORTON, J., delivered the opinion of the court: 

This action was brought in a justice’s court to 
recover the per cent. or compensation alleged to 
have been promised by the defendant to the 
plaintiffs for procuring a purchaser for certain 
lands of the defendant, upon the terms agreed 
upon by them. The defendant recovered judg- 
ment before the justice, which was appealed to 
the circuit court, and in that court the plaintiff 
obtained a verdict for the said compensation and 
interest. There was a motion for a new trial on 
the sole ground that the verdict was contrary to 
the law and the evidence, which was overruled, 
and exception taken. From the judgment on 
this verdict this appeal is taken. 

There are some exceptions to the ruling of the 
court in admitting certain evidence, and to the 
charge of the court in some particulars, but the 
main question is upon the legal effect of the facts 
proved, or whether the verdict is contrary to the 
law or evidence. We have examined the whole 
charge, and particularly the parts thereof ex- 
cepted to, and can find nothing objectionable, if 
the evidence admitted was competent. There is 
only one exception to evidence urged in the brief 
of the appellant’s counsel, or that need be con- 
sidered: Whether the contract proved is valid, 
will be considered with the legal effect of all the 
evidence to warrant the verdict. 

The contract is as follows, viz.: 

“LA CROSSE, WIS., Aug. 18, 1885. 

“To Magill Brothers, La Cross, Wis.—Gentle- 
men: You are hereby to sell or procure a pur- 
chaser for the sale of the following real estate 
and premises [described] at any time within one 
year from date, for the consideration of $1,600, 
and you are authorized to execute a contract for 
such sale to such purchaser or purchasers in our 
name, upon the foregoing terms; and for the sell- 
ing of or procuring a purchaser for such prem- 
ises, I agree to pay you five per cent. commission 
upon said $1,600. In case said premises are sold 
by us, though not through your procurement 
within such time, we agree to pay you —— per 
cent. commission on the purchase money. 

[Signed } “CuHas, L. STODDARD.” 


YUM 
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It will be observed that the terms, whether cash 
down or some of it on time, are not given, but 
perhaps it might be assumed that such terms 
must be cash down. 

1. There was testimony offered on behalf of the 
plaintiff to show that the terms were fixed, by 
parol agreement, to be $600 cash, and the bal- 
ance to be secured by mortgage upon the prem- 
ises. This was objected to by the defendant’s 
counsel, on the ground that parol evidence could 
not be admitted to vary or alter the written con- 
tract.. On the ground that the written contract 
shows only part of the transaction, and is silent 
as to the terms of the sale, such evidence is com- 
petent to supply the defect. Frey v. Vanderhoof, 
15 Wis. 397; Bank v. Bank, 16 Wis. 120; Jones v. 
Keyes, Jd. 562; Hahn v. Doolittle, 18 Wis. 195; 
Peterson v. Johnson, 22 Wis. 21; Jilson v. Gilbert, 
2 is. 637; 1 Starkie on Ev., 267; 2 Pars. Cont. 66. 
It would seem that the terms upon which the sale 
might be made were not expressed in the written 
contract, or implied therefrom, from the fact that 
the plaintiffs were authorized to execute a con- 
tract for the sale, which would not be necessary 
if the terms were cash down. What should be 
the terms of the contract of sale seem to have 
been omitted. But if the written contract was 
doubtful or obscure on this point, parol evidence 
would be competent to make it certain. Musgat 
v. Pumpelly, 46 Wis. 660, 1 N. W. Rep. 410. But 
on the ground that the contract expressed or im- 
plied cash terms, then the testimony was equally 
proper to show a change of the contract, or a new 
one in that respect. Brown v. Everhard, 52 Wis. 
205, 8N. W. Rep. 725; Goss v. Lord Nugent, 5 
Barn. & Adol. 58. The contract was, therefore, 
that the plaintiffs should find a purchaser of the 
premises for $600 cash, and the balance on time 
secured by mortgage upon the premises. 

2. Did the evidence warrant the verdict? Ed- 
win B. Magill, one of the plaintiffs, testified sub- 
stantially that about eight weeks after the date of 
the contract, he procured a purchaser for said 
land in the person of one James Canterbury on 
said terms. It is argued by the learned counsel 
for the appellant that such terms were not agreed 
upon between the witness and said Canterbury, 
but that the latter offered only $400 cash down. 
‘The learned counsel omits to notice the testimony 
of the witness upon this point. After testifying 
that Canterbury wished to get the land if he 
could, by paying only $400 down, the witness 
was asked to state the conversation, and he an- 
swered: ‘He said he would take the farm; that 
was settled.’’ -He was then asked: **At what?” 
and answered: “At $1,600, and $600 down.” It 
is true that Canterbury wished to get the land if 
he could by paying only $400 down, and the wit- 
ness tried to have the defendant so modify the 
terms, but he refused to doso. He testified fur- 
ther that the next morning he told the defendant 
he had a purchaser for the farm, and he seemed 
pleased with it, and that he went to Canterbury 
to get some money to settle the bargain, and 





found him sick and unable to do business. In 
two or three days afterwards, the witness re- 
ceived a note from the defendant, which was then 
mislaid or lost, saying that he had received a let- 
ter from his wife, who was east, saying that she 
was unwilling to sell the farm for $1,600, and 
would not sign the deed. The defendant, there- 
fore, refused to carry out the bargain on those 
terms. The witness thereupon demanded said 
commissions that be had earned, and the defend- 
ant refused to pay them until the farm was sold 
upon the new terms they might thereafter fix, and 
the witness told the defendant that they would 
have nothing more to do with it, and he saw said 
Canterbury as soon as he was able to be seen, and 
told him that he could not sell him the farm, and 
the above reasons why he could not. do so. The 
said James Canterbury, as a witness for the 
plaintiffs, testified, substantially, that Edwin 
Magill, one of the plaintiffs, came to him in Sep- 
tember, 1885, and proposed to sell him said prem- 
ises for $1,600, $600 down, and the balance on 
mortgage, and that he agreed to purchase the 
same on those terms, and was able and willing to 
comply with said terms. This evidence, under 
the authorities, most clearly establishes the de- 
fendant’s liability to pay the plaintiffs said com- 
mission of five per cent. upon the $1,600. The 
plaintiffs had fully performed the contract upon 
their part of furnishing a purchaser of said prem- 
ises, on the terms agreed upon, and the defendant 
prevented the consummation of the sale to such 
purchaser on his own responsibility. The plaint- 
iffs did all they agreed to do or were able to do. 
This would seem to be a very plain case, without 
any doubt or difficulty. The plaintiffs produced 
the purchaser ready and willing to purchase on 
the terms fixed, and the defendant revoked their 
authority to sell on those terms, and refused to 
earry out the sale, as in Kelly v. Phelps, 57 Wis. 
425,15 N. W. Rep. 385. The plaintiffs performed 
their contract, aud were as entitled to receive 
their compensation as the plaintiff in O°Connor v. 
Semple, 57 Wis. 243, 15 N. W. Rep. 136; or as the 
assignee of the middleman in Orton v. Scofield, 
61 Wis. 382, 2] N. W. Rep. 261. See, also. as in 
point, Delaplaine v. Turnley, 44 Wis. 31; Stewart 
v. Mather, 32 Wis. 344: McGavock v. Woodlief, 20 
How. 221; Fraser v. Wyckoff, 63 N. Y. 438. There 
was evidence that the parties made another con- 
tract in November, following, for the plaintiff to 
sell the premises or procure a purchaser for the 
same, for $2,000 at a less per cent. But from the 
testimony of the plaintiffs, this was a new and in- 
dependent agreement, and was not in any sense a 
modification of the first one, and the plaintiffs 
always insisted upon their compensation accord- 
ing to the terms of the first one. The instruction 
of the court that this new arrangement to sell on 
different terms, would not destroy the plaintiff's 
right to recover the commissions they had already 
earned, unless they agreed that the new privilege 
of selling it should be a payment and satisfaction 
of the first contract, was clearly correct, and the 
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‘testimony for the plaintiff was that there was no 
such agreement, and so the jury must have found. 
The new contract, therefore, cuts no figure in the 
case on this appeal. The evidence warranted the 
verdict, and there was no error in the record. 
The judgment of the circuit court is affirmed. 


Nore.— When Commissions are Earned.—The real 
estate agent’s right to commissions depends, of course, 
upon his contract with the owner and may rest on 
many contingencies. 

Where the contract is to secure a purchaser, the 
rule is well established that a real estate broker is en- 
titled to recover his compensation where a purchaser, 
procured through his agency, is able, willing and 
ready to complete the purchase on the terms stipu- 
lated between the parties, although through the de- 
fault of the seller, or his inability to fulfill the terms 
on his part, or make a good title, no sale is finally 
commummated.! 

Where, pending negotiations for a sale, the owner 
and purchaser agree on a different price or terms 
from those specified in the owner’s contract with the 
agent, the latter is still entitled to commission.2 And 
where the terms of sale are not fixed in the contract 
with the agent, he is entitled to commissions, when 
the owner and purchaser agree on the same.’ 

The agent must show that the purchaser is ready, 
able and willing to accept the contract in all its terms ¢ 
If the sale is for cash, the purchaser must have it or 
be able to procure it; if on credit, he must be solvent 
and one against whom the contract could be enforced.5 

The principal cannot defeat the agent’s claim to 
compensation by taking the negotiations into his own 
hands;¢ nor by revoking the agent’s authority after a 
purchaser has been found;’ nor by failure to com- 
plete the sale;® nor by refusing to enforce a contract 
for sale binding on the purchaser;’ nor by subse- 
quently selling to another.!” 


1 Hamlin v. Schulte, 34 Minn. 534; Finnerty v. Fritz, 5 
Cal. 174; 8.cC., 10 Cent. L. J. 487; Vinton v. Baidwin, 88 
Ind. 104; Ward v. Lawrence, 79 Ill. 295; Pratt v. Hotch- 
kiss, 10 Ill. App. (Bradw.) 603; Gillett v. Com., 7 Kan. 
156; Mooney v. Elder, 56 N. Y. 238; Smith v. Smith, 1 
Sweeny (N. Y.), 552; Hague v. O’Conner, 1 Sweeny, 472; 
8. C., 41 How. Pr. 287; Clapp v. Hughes, 1 Phila. (Pa.) 382 ; 
McGavock v. Woodlief, 20 How. (U. 8.) 221; Kock v. Em- 
merling, 22 How. 69; Leete v. Norton, 43 Conn. 219; Green 
v. Robertson, 64 Cal. 75; Bailey v. Chapman, 41 Mo. 536. 

2 Finnerty v. Fritz, 5 Cal. 174; s. c., 10 Cent. L. J. 486; 
Jones v. Adler, 34 Md. 440; Woods v. Stephens, 46 Mo. 
555; Clendenon v. Pancoast, 75 Pa, St. 213; Reynolds v. 
Tompkins, 23 W. Va. 229; Stewart v. Mather, 32 Wis. 344; 
Potvin v. Curran, 13 Neb. 302. 

3 Barnard v. Mounot, 3 Keyes (N. Y.), 203; Coleman’s 
Ex. v. Meade, 13 Bush, 358; Delaplaine v. Turnley, 44 
Wis. 31. 

4Gillett v. Com., 7 Kan. 156; Pratt v. Hotchkiss, 10 
lll. App. (Bradw.) 603; Hoyt v. Shipherd, 70 Ill. 309; 
McGavock v. Woodlief, 20 How. (U. 8.) 221; Coleman v. 
Meade, 13 Bush, 358. But in New York solvency is pre- 
sumed in such an action: Hart v. Hoffman, 44 How. Pr. 
168 ; Cook v. Kroemeke, 4 Daly, 268. 

5 Coleman v. Meade, 13 Bush, 358; Kimberly v. Hender- 
son, 29 Md. 512, Cook v. Kroemeke, 4 Daly (N. Y.), 268; 
Duclos v. Cunningham, 102 N. Y. 678; Pratt v. Patterson, 
112 Pa. St 4065. 

6 Lane v. Albright, 49 Ind. 275; Jones v. Adler, 34 Md. 
440; Lynch v. McKenna, 58 How. Pr. 42; Reynolds v. 
Tompkins, 23 W. Va. 229. 

7 Gillett v. Com., 7 Kan. 156. 

8 Leete v. Norton, 43 Conn. 219; Pearson v. Mason, 120 
Mass. 53; Delaplaine v. Turnley, 44 Wis. 31. 

Love v. Miller, 53 Ind. 294; s. c., 4 Cent. L. J. 152; 





The owner cannot escape the payment of commis- 
sions, because the contract is not binding on him as 
being within the statute of frauds, if it is binding on 
the purchaser.!! His inability to give a good title is 
no defense to an action for commissions,!? unless the 
agent knew of the defect and was to be governed ac- 
cordingly.3 A failure to complete the sale due to 
the refusal of the wife of the owner to sign the deed 
will not defeat the agent’s claim to commissions.'4 

Where the sale is effected by the owner and is not 
due to the efforts of the agent or broker, the latter is 
not entitled to commissions.5 But if the exclusive 
right to sell the property was given to the agent, he 
is entitled to commissions for finding a proper pur- 
chaser after a sale made by the owner.16 

To entitle the broker or agent to commissions, he 
must be the “procuring cause” of the sale.!7 

Bad faith on the part of the broker or agent may 
defeat his claims to commissions.18 

If the compensation is not fixed by contract it - 
be regulated by custom.!9 


Coleman’s Ex. v. Meade, 13 Bush, 358. Contra: Richards 
v. Jackson, 31 Md. 250; De Santos v. Taney, 13 La. Ann. 
151. 

10 Phelan v. Gardner, 43 Cal. 306. 

ll Ward v. Lawrence, 79 Ill. 295. 

12 Doty v. Miller, 43 Barb. 529; Holly v. Gosling, 3 E. D. 
Smith (N. Y.), 264; Read v. Ram, 10 B. & C. 438; Prickett 
v. Badger, 37 Eng. L. & Eq. 428. 

13 Hoyt v. Shipherd, 70 Ill. 309; Tombs v. Alexander, 101 
Mass, 255; Ss. C., 3 Am. Rep. 349. 

14 Hamlin v. Schulte, 34 Minn. 534; Clapp v. Woodlief, 1 
Phila. (Pa.) 382. 

15 Stewart v. Murray, 92 Ind. 5483; Armstrong v. Wann, 
29 Minn. 126; Chilton v, Butler, 1 E. D. Smith (N. Y.), 150; 
McClave v. Paine, 49 N. Y. 561; 8. c., 10 Am. Rep. 431. 

16 Moses v. Bierling, 31 N. Y. 462. See, also, Fox v. 
Rouse, 47 Mich. 558. 

17 The correct rule announced in Sibbaid v. Bethlehem 
Iron Co., 83 N. Y. 378; 8. C., 38 Am. Rep. 441. See articles 
in 16 Cent. L. J. 442; 22 Cent. L. J. 126; 14 Cent. L. J. 202. 

18 Pratt v. Patterson’s Ex., 112 Pa. St. 405. 

19 Kock v. Emmerling, 22 How. (U. 8.) 69; Arrington v. 
Cary, 5 Baxt. (Tenn.) 609. For the rule as to double 
commissions, see Finnerty v. Fritz, 5 Cal. 174; s. c., 10 
Cent. L. J. 486. 
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1. ADULTERATION—Misdemeanor — Partnership. 
Where two parties were indicted as partners for the 
adulteration of milk, and one is acquitted, upon the 
trial of the other the copartnership need not be proved. 
—Commonwealth v. Rowell, 8. J.C. Mass., Feb. 6, 1888; 15 
N. E. Rep. 154. 

2. ADMIRALTY—Raft—Libel. The district court has 
jurisdiction of an action in rem against a vessel for 
damaging a raft of logs in navigable waters.— The F. ¢ 
P. M. No. 2, U. 8. D. C. (Wis.), Jan. 17, 1888; 33 Fed. Rep. 
511. 

3. APPEAL—Bond — Justice Court. The supreme 
court will not grant an order for a new trial in the com- 
mon pleas court in a case in which that court had dis- 
missed an appeal from a justice’s court because the 
appeal bond was not properly executed.—BSrayton v. 
Dexter, 8. C. R. I., Jan. 7, 1888; 12 Atl. Rep. 132; 5 N. Eng. 
Rep. 670. 

4. APPEAL—Bond— Several Appeals. An appeal 
bond will not suffice for an appeal from a judgment and 
‘from the order denying the motion for a new trial, un- 
less it is stated therein that it applies to both.—Berniaud 
v. Bucher, 8. C. Cal., Jan. 30, 1888; 16 Pac. Rep. 510. 


5. APPEAL—Brief—Judge’s Motive. When a brief 
on appeal stated that the court, out of the fulness of 
his love for a cause, the parties to it, or their counsel, 
or from an overzealous desire to adjudicate all points, 
could not with propriety patch np plaintiff’s case, it 
was held to be a contempt of court, for which the brief 
should be stricken from the files and the submission of 
the cause set aside.—Sears v. Starbird, 8. C. Cal., Feb. 4, 
1888; 16 Pac. Rep. 531. 

6. APPEAL—Certiorari. A defect in a transcript 
sent up on appeal, which has been cured by a writ of 
certiorari, is not available on a motion to dismiss.—Gady 
v. State, 8. C. Ala., Jan. 6, 1888; 3 South. Rep. 429. 


7. APPEAL—Citation—Security. A citation upon 
appeal gives the United States Supreme Court jurisdic- 
tion, and if security is not taken by the judge signing 
the citation, the irregularity may be subsequently 
cured.—Brown v. McConnell, U. 8. 8. C., Jan. 30, 1888; 8S. 
C. Rep. 559. 

8. APPEAL—Dismissal. An appeal from a judg- 
ment, which was not taken at the term at which the 
judgment was rendered, and upon which no citation 
has been issued or waived, will be dismissed.— Compte v. 
Toale, 8. C. Fla., Jan. 10, 1888; 3 South. Rep. 413. 


9. APPEAL—Dismissal—Federal Court. An appeal 
taken from a decree in a State court, which was ren- 
dered before a decree rendered in a federal court in a 
case between the same parties, will not be dismissed on 
account of a decree in the federal court.— Guaranty, etc. 
Co. v. Buddington, 8. C. Fla., Jan. 19, 1888; 3 South. Rep. 
418. 





























10. APPEAL—Dismissal—Second Appeal. The dis- 
missal of an appeal for irregularities will not bar a 
second appeal or writ of error for the same cause.— 
Johnson v. Polk County, 8. C. Fla., Jan. 12, 1888; 3 South. 
Rep. 414. 

ll. APPEAL—Evidence—Exceptions. When no bill 
of eyidence accompanies the appeal, the questions 
made on the exceptions to a commissioner’s report 
cannot be considered.—Creutz v. Knecht, Ky. Ct. App., 
Feb. 4, 1888; 6S. W. Rep. 717. 

12, APPEAL—Final Decree. When exceptions to 
the auditor’s report are sustained, but on appeal to the 
general term the decision is reversed and remanded, 
with directions to be further proceeded with as the par- 
ties may be advised, there is no final decree that the 
petitioner is not entitled to some relief. District of 
Columbia v. McBlair, U. 8.8. C., Jan. 23, 1888; 88. C. Rep. 
547. 

13. APPEAL—Final Judgment. When the record 
shows no final judgment the appeal must be dismissed. 
—Dizxon v. Sanderson, 8. C. Tex., Dec. 2, 1887; 6S. W. Rep. 
831. 

14. APPEAL—Former Appeal—Review. Though, on 
appeal, a judgment is reversed on a question of minor 
importance, the vital questions must be deemed settled 
on that appeal, and will not be reviewed on a second 
appeal.—Adams v. Fisher, 8. C. Tex., Jan. 10, 1888;658. W. 
Rep. 773. 

15. APPEAL—Motion for New Trial—Statement. 
When the statement filed with the motion for a new 
trial contains no specification of particular errors, the 
ruling of the court thereon will not be reviewed on ap- 
peal.—Kness v. Hershey, 8. C. Cal., Feb. 14, 1888; 16 Pac. 
Rep. 548. 


16. APPEAL—Record—Evidence. The judge is to 
determine whether the record for appeal contains all 
the evidence, and it can be made to appear so, but it 
need not be in the certificate of the judge or sten- 
ographer; butif it do not appear, that is no ground for 
a dismissal.— Burlington, etc. R. Co. v. Grimes, 8. C. Kan., 
Jan. 7, 1888; 16 Pac. Rep. 472. 

17. APPEAL—Review — Briefs. When, on appeal 
from an order granting a new trial, no briefs are filed, 
the record will not be searched to see if the court erred. 
— Hughes v. Thompson, 8. C. Cal., Feb. 6, 1888; 16 Pac. Rep. 
532. 

18. APPEAL—Time of Filing—Bond. A transcript 
filed on Friday before Monday, the first day of court, is 
in time. An appeal bond, intended to cover several ap- 
peals in the same action, must specify each of them.— 
Sebree v. Smith, 8. C. Idaho, Jan. 27, 1888; 16 Pac. Rep. 477. 


19. ASSIGNMENT—Check upon Fund. A check not 
drawn upon any particular fund is not an equitable as- 
signment of funds deposited to drawer’s credit.—Flor- 
ence M. Co. v. Brown, U. 8. 8. C., Jan. 23, 1888; 88. C. Rep. 
531. 

20. ATTACHMENT—A fiidavit. Where the affidavit 
of the plaintiff in an attachment suit is controverted by 
the defendant, and the district court decides the ques- 
tion, its decision will not be reversed by the appellate 
court, unless it is clearly wrong.—Johnson v. Steele, 8. CO. 
Neb. Jan.-6, 1888; 36 N. W. Rep. 358. 

21. ATTACHMENT—Justice of the Peace—Service. 
In attachment proceedings before a justice of the 
peace, service of the writ must be made after levy and 
accompanied by an inventory of the property seized, or 
there is no jurisdiction.—Langtry v. Wayne Judges, 8. C. 
Mich., Feb. 2, 1888; 36 N. W. Rep. 211. 


22. ATTACHMENT—Mortgage—Notice—Statute. Un- 
der the statute law of Massachusetts, a mortgagee of 
personalty must give notice to an attaching creditor of 
the nature and amount of his demand. A notice mis- 
describing the amount and failing to state when the 
debt was due, is not in compliance with the statute.— 
Wilson v. Crooker, 8. J. C. Mass., Jan. 6, 1888;13 N. E. Rep. 
798. 

23. ATTORNEY—Conveyance by—Secret Interest. 
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One having the apparent legal title to land,in which a 
third party has a secret interest, can convey it by an 
attorney in fact to an innocent purchaser for value.— 
Copelin v. Shuler, 8. C. Tex., Nov. 15, 1887;6 S. W. Rep. 668. 

24. BANKRUPTCY—Jurisdiction—Impeachment, A 
district court, sitting in bankruptcy, has no jurisdiction 
over the lands of another not surrendered to that court 
and against which the bankrupt has no claim. In such 
case a decree fixing liens on the land is void.—Richard- 
son v. Seevers, S.C. App. W. Va., Jan. 5, 1888; 4.8. E. Rep. 
712. 

2. BANKS—Deposit— Judgment. Deposits made 
in the branch of a bank subsequent to a judgment ob- 
tained by the bank against the depositor, which were 
lost by the insolvency of the bank, are not a set-off 
against the judgment, which had been assigned.—Spil- 
man v. Payne, 8. C. App. W. Va., Jan. 26, 1888; 4S. E. Rep, 
749. 

26. BANKS—Discounts and Collections. When A 
bank discounts notes for B bank, which at maturity are 
sent to B bank for collection, with the understanding 
that the proceeds shall be sent to B bank, such collec- 
tions must be paid in full, if B bank becomes insolvent 
and has sufficient assets therefor. If, however, B bank 
gave them to its creditors as collaterals, to whom they 
were paid, A bank has no general lien on the assets of 
B bank therefor.—Continental Nat. Bank v. Weems, 8. C. 
Tex., Jan. 17, 1888; 6S. W. Rep. 802. 


27. BANKS—National—Embezzlement. To consti- 
tute embezzlement, under Rev. Stat. U.S. § 5209, the 
money must have come lawfully into the possession of 
the defendant, though his possession need not be ex- 
clusive, and must have been converted to his own use 
with intent to defraud the bank. To constitute the 
crime of wilfully abstracting the funds of a bank by its 
officer under that section, he must have withdrawn the 
funds without the consent of the association and con- 
verted them to the use of some one other than the as- 
sociation, with intent to defraud it.—United States v. 
Harper, U. 8. C.C. (Ohio), October Term, 1887; 33 Fed. 
471. - 

28. BANKS—Notes for Collection. Bank A sent a 
note for collection to bank B, indorsed to be paid to 
bank BP for collection for bank A. Bank B sent it to 
bank C, which collected the money and paid it to the 
receiver of bank B: Held,that bank A was entitled to 
all the money.—Jn re Armstrong, U.8. C. C. (Ohio), Octo- 
ber Term, 1887; 33 Fed. Rep. 405. 


29. BANKS—Notes for Collection—Credits. 3ank A 
remitted to bank B for collection a note indorsed for 
collection, with instructions to collect and credit pro- 
ceeds. Bank B sent it to bank C, which collected it and 
credited bank B with the proceeds, as was their custom. 
Bank B, after such notification, did not credit bank A 
with the proceeds, but it soon went into the hands ofa 
receiver, who made the credit: Held, that bank C was 
liable to bank A.—First Nat. Bank v. Bank of Monroe, U. 
8. C. C. (N. Y.), Dec. 29, 1887; 33 Fed. Rep. 408. 


30. BANKS—Paying Forged Check — Liability. A 
bank at'A paid a check on a bank at C, after com- 
paring the signature with a signature of the purported 
drawer, but without identifying the holder. The A bank 
sent it toa bank at B, which sent it tothe bank atC, 
which paid it, but ascertained in a few days that it was 
a forgery: Held,that the A bank must refund the money 
received.—First Nat. Bank v. State Bank, 8.C. Neb., Jan. 
5, 1888; 36 N. W. Rep. 289. 

31. BAaNKS—Reorganization —Subscription. Where 
parties agree to recognize a bank and increase its stock, 
and proceed to so organize it, and business is con- 
ducted, but all the stock is not subscribed, and the bank 
goes into the hands of areceiver such new stockholders 
cannot claim that their subscriptions were conditional 
upon all the stock being subscribed.—Dallemand v. Old, 
etc. Bank, 8. C. Cal., Jan. 27, 1888; 16 Pac. Rep. 497. 

32. BILLS AND NOTES — Equities —Notice. A pur- 
chaser of a negotiable note for value before maturity 
with knowledge of a contract, which was a part consid- 
































eration for the note, is subject to the equities growing 
out of the contract..— McNamara v. Gargett, 8. C. Mich., 
Feb. 2, 1888; 36 N. W. Rep. 218. 

83. BILLS AND NOTES — Fraud —Evidence. When 
the maker of a promissory note shows that it was ob- 
tained by fraud, the plaintiff, an indorsee, must show 
himself or his vendor to be a bona fide holder for value. 
—Mace v. Kennedy, 8. C. Mich., Feb. 2, 1888; 36 N. W. Rep. 
187. 

34. BILLS AND NOTES —Suit—Indorser—Guarantor.— 
An indorser of a note is not discharged, if suit is not 
brought at the first term of the court after maturity of 
the notes, if the maker has been insolvent ever since its 
maturity, but failure to sue discharges a guarantor only 
to the extent he has been injured by such delay.—Bur- 
row v. Zapp, 8. C. Tex., Jan. 10, 1888; 6S. W. Rep. 783. 

35. BILLS AND NOTES—Transfer After Maturity. 
One who takes a note after its maturity, is subject to all 
prior payments on account of it. The maker of a note 
transferred after maturity cannot thereafter be gar- 
nished as a debtor of the payee, regardless of his knowl- 
edge of the transfer.—Zdney v. Willis, S. C. Neb., Jan. 5, 
1888; 36 N. W. Rep. 300. 

36. BOND — Tax-collector — Tax-list. To charge a 
tax-collector and his sureties for taxes collected, it is 
not necessary to show that the taxes were regularly 
levied.— Webb Co. v. Gonzales, 8. C. Tex., Jan. 10, 1888; 6S. 
W. Rep. 781. 

37. CARRIERS —Charges—Board of Transportation.-— 
The findings of the board of transportation as to what 
charges for carriage are reasonable and just are prima 
facie correct, but on issue taken the question must be 
determined like other questions of fact. The board 
cannot compromise with railroads by allowing them to 
fix the rates too high in the State in return for reduced 
rates from Chicago and other points.— State v. Fremont, 
etc. R. Co., 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 305. 

38. CARRIERS —Loss of Baggage—Jewelry. Where 
a trunk checked contains jewelry, the stock of a travel- 
ing salesman, which was known to the person who 
checked it, and which the owner did not try to conceal, 
the carrier is liable for its loss by theft.—Jacobs v. Tutt, 
U. 8. C. C. (Mo.), Jan. 16, 1888; 33 Fed. Rep. 412. 

39. CARRIER — Liability for Goods—Damaged and not 
Delivered—Statute. If a complaint is made in com- 
formity with the statute of Alabama, charging that the 
carrier, defendant, failed to deliver goods consigned to 
the plaintiff, and the evidence showed that part of the 
goods were delivered damaged and part not delivered 
at all, and failed to show that the goods not delivered 
were of any value, the variance was fatal, and the jury 
should have been instructed to find for the defendant.— 
Alabama, etc. Co. v. Grabfelder, 8. C. Ala., Jan. 11, 1888; 3 
South. Rep. 432. 

40. CARRIERS — Negligence — Feeble Passengers. 
Railroads are presumed to know that persons in feeble 
health travel on their trains and must exercise care ac- 
cordingly. — East Line, etc. R. Co. v. Rushing, 8. C. Tex., 
Dec. 9, 1887; 68. W. Rep. 834. 

41. COLLISION — Right of Way — Yielding. In the 
presence of danger of immediate collision, it is the duty 
of both vessels to give way, if such action will plainly 
avoid collision. — The Nonpariel, U. 8. D. C. (N. Y.), 
Dec. 29, 1887; 33 Fed. Rep. 524. 

42. COLLISION—Sudden Sheer. When one steamer 
following another, suddenly sheered out in order to 
pass her, and thereby collided with another steamer, 
which possibly might have avoided the collision, which 
it unsuccessfully attempted to do, the first steamer is 
alone in fault. — The Alaska, U. 8. D.C. (N. Y.), Dec. 31, 
1887; 33 Fed. Rep. 527. 

43. CONFLICT OF LAWs—Tort. A cannot recover 
for an injury to his horse trespassing on B’s inclosure, 
in the Indian Territory, when no such action is allowed 
in the territory, and A and B were then residing there 
without a license.—Carter vr. Goad, 8. C. Ark., Jan. 14, 
1888; 6S. W. Rep. 719. 

44. CONSTITUTIONAL LAW—Amending Laws. 
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act of April 15, 1880, amending the law relative to the 
organization of swamp and overtlowed land districts, is 
constitutional.—People v. Parvin, 8. C. Cal., Jan. 25, 1888; 
16 Pac. Rep. 490. 

45. CONSTITUTIONAL LAW—Interstate Commerce—En- 
gineers. The Alabama law requiring engineers to 
be licensed is not unconstitutional, though they operate 
locomotives running beyond the State.—Smith v. Ala- 
bama, U.S. 8. C., Jun. 30, 1888; 8S. C. Rep. 564. 

46. CONSTITUTIONAL LAW—Protection from Overflow. 
The California act of April 15, 1880, providing for 
the protection of land from overflow, is void.— Hutson v. 
Woodbridge P. Dist., 8. C. Cal., Feb. 14, 1888; 16 Pac. Rep. 
549. 

47. CONSTRUCTION—Hotel Bill. A contract guar- 
anteeing an hotel bill includes board and lodging, but 
not billiards, cigars and liquors.—Patterson v. Gage, 8. C. 
Colo., Jan. 27, 1888; 16 Pac. Rep. 560. 

48. CONTRACT — Carriers — Presenting Claim. A 
claim for delay in shipment by a carrier is not barred 
because not presented within sixty days after the date 
of the contract, as required by its terms, such provision 
being unreasonable.—Pacific Ex. Co. v. Darnell, 8. C. Tex., 
Nov. 22, 1887; 6S. W. Rep. 765. 

49. CONTRACT—Diseased Animals—-Public Policy. 
In a suit for failure to return certain ewes leased for 
breeding purposes it is no defense to allege that plaint- 
iff knew at the time of the lease they were diseased and 
caused the defendant to drive them along a public road, 
contrary to law, and that the contract was void.—Labbe 
v. Corbett, S. C. Tex., Jan. 17, 1888; 6S. W. Rep. 808. 


50. COPYRIGHT —Infringement—Injunction. When 
the alleged violation of a copyright consists of excepts 
from a book, the court will consider the quantity and 
quality of the matter appropriated, the intention, the 
injury to complainant, and the damage done by an in- 
junction. If it can be separated, the injunction should 
be limited to that part; otherwise the whole publication 
may be enjoined. The complainant is not always bound 
to prove pecuniary damages to be entitled to an injunc- 
tion.—Farmer v. Elstner, U. 8. C. C. (Mich.), Jan. 9, 1888; 
33 Fed. Rep. 494. 

51. CORPORATION —Injunction—Trust, An injunc- 

“tion will not be granted to restrain the sale of certifi- 
cates of stock by the defendant, when others are per- 
mitted to make such sales, on the ground that the cer- 
tificates represent less than their face value, if it be 
true that they entitle their holder to a share greater or 
less of actual property.— State v. American, etc. Co., 8. C. 
La., Jan. 9, 1888; 3 South. Rep. 409. 

52. CORPORATION—Insolvency—Charter—Construction 
—Practice. Where the charter of an insolvent trust 
company gives a preference of payment to certain 
classes of persons in case of the dissolution of the cor- 
poration “‘by law or otherwise:” Held, that insolvency 
was not a dissolution of the corporation, and that it did 
not give preference of payment to the classes of per- 
sons indicated in the charter, and that where parties 
interested are very numerous they need not all be made 
parties to the action.—Dewey v. Albans Trust Co., 8. C. 
Vt., Feb. 5, 1888; 12 Atl. Rep. 224;5 N. Eng. Rep. 652. 


53. CORPORATIONS—Lease—Consent of Stockholders. 
When a railroad has been operated under a lease 
for nineteen years, the stockholders have waived their 
right to abrogate the lease, because it was made with- 
out their consent.—St. Louis, etc. R. Co. v. Terre Haute, 
etc. R. Co.,U. 8. C. C. (Ill.), Jan. 11, 1888; 33 Fed. Rep. 440. 


54. CORPORATION — Negligence — Lease. A street 
railroad company which, by its charter,is expressly 
made liable for injuries inflicted by its negligence can- 
not escape thut lixbility by leasing its road, although 
the lessee had agreed to be responsible for ull such de- 
mands.—Breslin v. Somerville, etc. Go., 8. J. C. Mass., Sept. 
24, 1887; 13 N. E. Rep. 65. 

55. CORPORATIONS—Term of Existence.——The Texas 


act of 1874, limits the existence of corporations to 
twenty years, only when their charters do not provide 



































otherwise.—Steedman v. Merchants’ § P. Bank, 8. C. Tex. 
Nov. 8, 1887; 6S. W. Rep. 675. 

56. CosTs—Equity—Dismissing Bill. When a bill is 
dismissed for want of equity, the plaintiff will not be 
allowed costs because the question was not raised till 
he had incurred great expense in taking testimony.— 
Miller v. Tobin, 8. C. Oreg., Jan. 10, 1888; 16 Pac. Rep. 479. 

57. Costs — Security—Approval. Under chancery 
rule 6,no particular form of undertaking for costs is 
necessary, and itis no defense thereto that it was not 
approved.— Skinner v. Lucas, 8. C. Mich., Feb. 2, 1888; 36 
N. W. Rep. 203. 

58. CRIMINAL Law—Absent Witness—Constitution.— 
The defendant, in a criminal case, cannot be refused a 
continuance, because the State will admit that the ab- 
sent witnesses would testify if present as claimed.- 








Graham v. State, 8. C. Ark., Jan. 14, 1888; 6S. W. Rep. 721. 


59. CRIMINAL LAaw—Accomplice — Corroboration. 
When an accomplice has testified to his presence with 
the accused on the night of the alleged trespass, it is 
not error to allow the accomplice’s wife to testify that 
he was not at home on that night.—People v. O’ Brien, 8. 
C. Mich., Feb. 2, 1888; 36 N. W. Rep. 225. 

60. CRIMINAL LAW—Arrest of Judgment—Grand Jury. 
An order of court relating to the formation of a 
grand jury, without due warrant of law, is good ground 
for arrest of judgment, and a motion to that effect may 
be made for the first time in the appellate court. — 
Harrington v. State, 8. C. Ala., Jan. 5, 1888; 3 South. Rep. 
425. 

61. CRIMINAL LAW—Appeal—Practice. When, in an 
appeal case, none of the evidence is preserved and the 
indictment supports the verdict, it will be presumed 
that all the proceedings were correct.—People v. Woods, 
8. C. Idaho, Feb. 2, 1888; 16 Pac. Rep. 551. 

62. CRIMINAL LAW—Assault and Battery—Appeal. 
Under Oregon laws, when, in an assault and battery 
case, a judgment is given against the defendant for a 
$30 fine and $54 costs, and that defendant be imprisoned 
till the fine and costs are paid, the judgment is not re- 
viewable.— State v. Sheppard, 8. C. Oreg., Jan. 10, 1888; 16 
Pac. Rep. 483. 

63. CRIMINAL LAW — False Pretenses—Variance. 
On an indictment for getting goods by falsely repre- 
senting a worthless draft to be worth its face value, if 
the writing referred to is not a draft, theré is a variance. 
—Prehm v. State, 8. C. Neb., Jan. 6, 1888; 36 N. W. Rep. 295. 

64. CRIMINAL LAW—Forgery—Intent to Defraud. 
The fact that a draft was forged and was made payable 
to A, who indorsed it, is sufficient evidence that A in- 
tended to defraud the person on whom the draft was 
drawn.— Timmons v. State, 8. C. Ga., November, 1887; 4 8. 
E. Rep. 766. 

65. CRIMINAL Law—Instructions—Weight of Evidence. 
An instruction, that evidence of good character is 
entitled to great weight when the evidence against the 
accused is weak or doubtful, but entitled to very little 
weight when the proof is strong, is erroneous, because 
the jury are the judges of the weight of testimony.— 
Long v. State, 8. C. Neb., Jan. 6, 1888; 36 N. W. Rep. 310. 


66. CRIMINAL LAW — Instruction — Witnesses, An 
instruction based upon the number of witnesses on each 
side, is improper and should be refused.—Armstrong v. 
State, 8. C. Ala., Jan. 9, 1888; 3 South. Rep. 431. 

67. CRIMINAL LAW—Jury—Jury as Judges of Fact and 
Law. In Pennsylvania, the jury are not the judges 
of the law and fact in misdemeanor cases.— Theel v. 
Com., 8. C. Penn., Jan. 23, 1888; 12 Atl. Rep. 148. 

68. CRIMINAL LAwW—Larceny — Dwelling-house. A 
furnished room in the basement of a building used as a 
lodging-room by a single man is his dwelling: house, 
within the meaning of the larceny law, though the 
upper part of the building is occupied during the day 
time as offices.—People v. Honigan, 8. C. Mich., Feb. 2, 
1888; 36 N. W. Rep. 236. 

69. CRIMINAL Law—Murder — Flight. 
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from the scene of the homicide and was captured 20 
miles away two days thereafter, it was a circumstance 
to be considered as tending to prove consciousness of 
guilt, is not erroneous.—People v. Giancoli, 8. C. Cal., Jan. 
31, 1888; 16 Pac. Rep. 510. 


70. CRIMINAL LAwW—Plea of Guilty—Examlnation. 
When the record shows that the judge had a private 
examination of the accused before sentencing him on a 
plea of guilty, it will be presumed that the judge satisfied 
himself that the plea was entered voluntarily and with 
full knowledge by the accused.—People v. Ellsworth, 8. C. 
Mich., Feb. 2, 1888; 36 N. W. Rep. 236. 

71. CRIMINAL LAw—Private Information—Appeal. 
A criminal case on an information by a private person 
before a justice of the peace must be dismissed in the 
circuit court on appeai, though the prosecuting attorney 
offers to file an information.—State v. Kanaman, S.C. Mo., 
Feb. 6, 1888; 6S. W. Rep. 704. 


72. CRIMINAL LAW—Swamp Lands—Affidavit. Un- 
der the regulations of the United States land depart- 
ment of 1880, relative to the selection of swamp lands, 
no affidavit, made by a party not an agent employed to 
select such lands, could be legally used to defraud the 
United States.—U. S. v. Barnhart, U. 8S. D..C. (Oreg.), 
Dec. 26, 1887; 33 Fed. Rep. 459. 

73. CRIMINAL LAwW—Trial Before Justice—Continuance. 
When a criminal case before a justice of the peace 
is continued by consent of both parties for ten days, the 
justice does not lose jurisdiction.—People v. Har, 8. C. 
Mich., Feb. 2, 1888; 36 N. W. Rep. 229. 

74. CRIMINAL LAw — View of Premises — Absence of 
Judge. In a criminal case, the defendant is entitled 
to a new trial when the judge does not accompany the 
jury upon a view.—People v. Yut Ling, 8. C. Cal., Jan. 25, 
1888; 16 Pac. Rep. 489. 

75. CRIMINAL PRACTICE — Continuance — Absence of 
Witness. When the defendant, on an application 
for a continuance in a criminal case, sets out what the 
absent witnesses are expected to be prove and the facts 
necessary for a continuance, and the prosecuting attor- 
ney consents that such statements shall be taken as the 
evidence of the absent witnesses, it is reversible error to 
refuse the continuance.—State v. Neider, 8. C. Mo., Feb. 
6, 1888; 6S. W. Rep. 708. 

76. CRIMINAL PRACTICE—Indictment — Pleading—Pre- 
scription.——An appeal in a criminal case will not be 
dismissed if the transcript is filed within three days 
after the return day. Ifthe cause alleged to suspend 
prescription be not averred in the indictment, proof of 
it cannot be admitted.— Mut. Nat. Bank v. Regan, 8. C. 
La., Jan. 9, 1888; 3 South. Rep. 407. 

771. CURTESY—Husband’s Creditors. The estate of 
curtesy stil) exists in Virginia in land not alienated by 
the wife during coverture, and is subject to the hus- 
band’s creditors in preference to the wife’s creditors.— 
Browne v. Bockover, 8. C. App. Va., Jan. 26, 1888;4 S. E, 
Rep. 745. 

78. Customs DuTIEs — Albums. Photographic 
albums bound in leather, their interior part consisting 
of paper, are dutiable at 30 per cent. ad valorem.— 
Liebenroth v. Robertson, U. 8. C. C. (N. Y.), Jan. 5, 1888; 33 
Fed. Rep. 457. 

79. CUSTOMS DUTIES — Nail-rods. Swedish iron 
nail-rods should be classified as rolled and hammered 
iron not otherwise provided for.— Worthington v. Abbott, 
U. 8. 8. C., Jan. 30, 1888; 8 8. C. Rep. 562. 

80. CusTOMS DUTIES—Payment after Receiving Goods. 
No recovery can be had when the importer pays 
the duties after receiving the goods, though the pay- 
ment is made under protest.— Porter v. Beard, U. 8.-8. C., 
Jan. 30, 1888; 8 8. C. Rep. 554. 

81. Customs DuTIES—Recovering Back. In an ac- 
tion to recover back duties illegally exacted, the 
declaration need not show the action was brought 
within the time limited. The first settlement of duties 
without protest is final, though within a year the 
collector has them appraised, and more than a year after 
settlement reliquidates the duty, the reliquidation not 









































being based on the second appraisement.—Beard r. 
Porter, U. 8. 8. C., Jan. 30, 1888; 8S. C. Rep. 556. 

82. DAMAGES— Death — Distribution. Money re- 
ceived by an administrator in compromise of an action 
for causing the death of the intestate must be divided 
under the statute of distributions, after paying costs 
and attorney’s fees.— Powell r. Powell, S.C. App. Va., Jan. 
26, 1888; 4S. E. Rep. 744. 

83. DAMAGES—Delay in Shipment.——In a suit against 
a carrier for delay in shipping machinery for a mill, the 
loss of time, the expense of idle hands, the contracts 
which the plaintiffs had to fill, and the profits arising 
from arising from operating the mill, may be consid- 
ered in assessing the damages.—Pacific Ex. Co.v. Dar- 
nell, 8. C. Tex., Nov. 22, 1887; 6 8S. W. Rep. 765. 

84. DEATH—Wrongful Act—Action. Under Texas 
law, a sheriff cannot be sued for the killing of a person 
by his deputy when such person was trying to escape 
from arrest.—Hendrix v. Walton, 8. C. Tex., Nov. 18, 1887; 
6S. W. Rep. 749. 

8. DEED—Acknowledgment—Evidence. A deed 
may be recorded, and admitted in evidence as a re- 
corded deed, though the acknowledgment, signed by 
the party, the notary and two witnesses is in the body 
of the instrument.— Snowden v. Rush, 8. C. Tex., Jan. 17, 
1888; 6S. W. Rep. 767. 

86. DEED—Delivery—Purchaser. One who obtains 
possession of a deed after its execution, but without a 
delivery, obtains no title, and one to whom he delivers 
an absolute deed thereof as security for a debt, is not a 
bona jide purchaser for value, though he was ignorant 
of the want of delivery of the deed.—Stefian v. Milmo 
Nat. Bank, 8. C. Tex., Jan. 20, 1888; 6S. W. Rep. 823. 

87. DEKD—Delivery on Death—Title. When a hus- 
band executes a deed to his wife and deiivers it toa 
third party to be delivered to her on his death, the title 
vests in her presently, and the subsequent destruction 
of the deed by the grantor is no revocation of it.—Al- 
bright v. Albright, 8. C. Wis., Jan. 31, 1888; 36 N. W. Rep. 
254. 

88. DEED—Description—Parol Evidence. In an ac- 
tion to try title, parol evidence cannot be offered to 
show that the lower or south half of a tract of land ina 
deed was intended for the east half, when the suit is not 
between the parties to the deed.—Farley v. Deslande, 8. 
C. Tex., Jan. 10, 1888; 68. W. Rep. 786. 

89. DEED — Filing for Record — Examining Title. 
Filing a deed for record has the same effect as the re- 
cording of it. A purchaser need not examine the rec- 
ords prior to the date of the recorded instrument giv 
ing his vendor an interest in the land to see if his vendor 
has conveyed, to anyone else.—Copelin v. Shuler, 8. C. 
Tex., Nov. 15, 1887; 6S. W. Rep. 668. 

90. DEED—Trust — Trustee’s Deed—Covenants. A 
deed made by a trustee under the power of sale in the 
trust deed, which contains covenants of warranty un- 
der the power given, is binding upon the grantor in the 
trust deed. — Thurmond v. Brownson, 8. C. Tex., Jan. 17, 
1888; 6S. W. Rep. 778. 

91. DEPOSITION — Execution of Deponent. The 
deposition of a witness, who is convicted and executed 
before the trial, is inadmissible.—St. Louis, etc. R. Co. v. 
Harper, 8. C. Ark., Jan. 14, 1888; 6S. W. Rep. 720. 

92. DEPOSITIONS — Stenographer. A stenographer 
appointed to take depositions in a criminal case by the 
magistrate before whom the examinution is had, need 
not be sworn.—People v. Riley, 8. C. Cal., Feb. 6, 1888; 16 
Pac. Rep. 544. 

93. DEPOSITIONS — Time of Taking. Depositions 
taken during the term at which a hearing is to be had, 
are admissible, when there was no unreasonable delay, 
when they are material, and no objection was made till 
the hearing, and the opposing counsel was present and 
cross-examined the witnesses.— Fisher v. Dickenson, 8. C. 
App. Va., Jan. 12, 1888; 48. E. Rep. 737. 

94. DESCENT AND DISTRIBUTION —Administrator—Pay- 
ment. Where the heirs refused to accept a note and 
mortgage as part of their share, and the administrator 
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pays money instead, he is entitled to the note and mort- 
gage.—Blakely v. Carter, 8. C. Wis., Jan. 31, 1888; 36 N. W. 
Rep. 329. 

95. DESCENT AND DISTRIBUTION—Partition. Where 
a father holds lands in common with his childrena 
partition may be effected by adjudication of the court, 
the interest of the children being protected by their 
tutor.—S ion of Boullemet, S.C. La., Dec. 19, 1887; 3 
South. Rep. 401. 

96. DIVORCE — Non-payment of Alimony — Contempt. 
When defendant has informed complainant that 
he will not pay the temporary alimony allowed by the 
court and has refused her attorneys the fees ordered by 
the court to be paid, no formal demand is necessary be- 
fore instituting proceedings for contempt.— Potts v. Potts, 
8. C. Mich., Feb. 2, 1888; 36 N. W. Rep. 240. 

97. DIVORCE — Setting Aside — Fraud. Circum- 
stances stated under which a decree of divorce that had 
been obtained by fraud will be set aside; and this may 
be done even after the death of the party who obtained 
the fraudulent decree.—Bomsta v. Johnson, 8. C. Minn., 
Feb. 17, 1888; 36 N. W. Rep. 341. 

98. EJECTMENT — Title—Common Source. When 
both parties in ejectment derive title from the same 
person, it is prima facie sufficient for the plaintiff to 
prove such common derivation of title, and the plaint- 
iff, though introducing defendant’s title, may question 
the legal effect thereof.—Laidley v. Central, etc. Co., 8. C. 
App. W. Va., Nov. 26, 1887; 48. E. Rep. 705. 

99. ELECTION— Ballot —Envelopes—Statutes. Con- 
struction of Rhode Island statutes relative to elections, 
ballots and envelopes, designating what ballots shall be 
inclosed in envelopes and what shall not.—State v. Col- 
lins, 8. C. R. I., Dec. 24, 1887; 12 Atl. Rep. 121; 5 N. Eng. 
Rep. 666. 

100. ELECTIONS — Female Suffrage — Schools. The 
law authorizing women to vote at school elections is 
constitutional.—Brown v. Phillips, 8. C. Wis., Jan. 31, 1888; 
36 N. W. Rep. 242. 

101. EMINENT DOMAIN— Appraisers—Appeal. The 
overruling of a motion for a re-hearing in the appoint- 
ment of commissioners in a condemnation proceeding 
is not such a final disposition of the cause as to allow 
an appeal.—St. Joseph, etc. Co. v. Hannibal, etc. R. Co., 8. C. 
Mo., Feb. 6, 1888; 6S. W. Rep. 691. 


102. EMINENT DOMAIN —Corporation. In an action 
for damages caused by the construction of a railroad, 
the plaintiff is entitled the recover the fair market value 
of the land taken, and the damage to the residue, esti- 
mated by its value for the purposes for which it was 
used when taken, or its reasonable adaptability to par- 
ticular uses, having reference to the present or reason- 
ably near probable future wants of the community.— 
Laflin v. Chicago, etc. R. Co., U.8.C. C. (Wis.), Dec. 10, 
1887 ; 33 Fed. Rep. 415. 

103. Equiry—Reformation of Deed—Estoppel.——aA, 
owing two continguous lots sold one to B, for so much 
per acre, which was described as extending such a dis- 
tance, and A was paid for so many acres of land. The 
lot being found to be shorter, A told B to remove the 
fence on to the other lot, so as to get the proper length 
and number of acres which was done. Held, that A was 
estopped to ask for a reformation of the deed.— Witt- 
becker v. Wolters, 8. C. Tex., Jan. 10, 1888; 68. W. Rep. 788. 


104. EQuiry—Reformation of Deed—Mistake.——-When 
a deed conveys a tract by name as containing forty-five 
acres, but the description also includes fifteen acres ad- 
ditional, which had been conveyed before to another 
party, who is in possession, equity will reform the deed. 
—Clark v. Roots, 8. C. Ark., Jan. 14, 1888;6 8. W. Rep. 728. 


10. ERROR—Writ of—Failure to File Transcript. 
When the plaintiff in erro: fails to file the transcript of 
proceedings, the writ will be dismissed on motion of 
defendant in error.—Sturtevant v. Wineland, 8. C. Neb., 
Jan. 5, 1888; 36 N. W. Rep. 277. 

106. EsTOrprEL—Insolvency— Assignment. A cred- 
itor who has not formally assented to an assignment of 






































his debtor’s property is not estopped from enforcing his 
claim against it by his attendance at a creditor’s meet- 
ing and his silence thereat.— Waterman v. Sprague, etc. 
Co., 8. C. Err. Conn., Feb. 6, 1888; 5 N. Eng. Rep. 632; 12 
Atl. Rep. 240. 

107. ESTOPPEL—Unexpired Lease—Delivery of Posses- 
sion. When one delivers up possession of an unex- 
pired lease to one who is neither remainderman nor 
reversioner, he is estopped from claiming an interest in 
the lease.— Updike v. City of St. Louis, 8.C. Mo., Feb. 6, 
1888; 6S. W. Rep. 689. 

108. EVIDENCE—Boundaries—Parol Evidence. Ina 
case where the boundaries of land came in question, 
parol evidence was admitted to show what the grantor 
intended to convey. Held, not to be cause for reversal, 
asthe judgment was clearly for the right person.— Deal 
v. Cooper, 8. C. Mo., Feb. 6, 1888; 6S. W. Rep. 707. 

109. EVIDENCE—Declarations of Possessor.——Declara- 
tions as to the boundary of land made by the owner to 
a purchaser at the time of sale are admissible against 
one claiming title from such purchaser.—Austin v. An- 
drews, 8. C. Cal., Sept. 24, 1887; 16 Pac. Rep. 546. 

110. EvVIDENCE— Malicious Prosecution. In an ac- 
tion for malicious prosecution for trespassing on a lot, 
the defense being that it was leased to defendant’s 
principal, the defendant’s statements cannot be contra- 
dicted by proof that the principal had said that the lot 
had not been leased to him.—McElroy v. Meredith, 8. C. 
Penn., Jan. 23, 1888; 12 Atl. Rep. 170. 

111. EVIDENCE—Notes—Erasures. In a suit ona 
note, the note is admissible in evidence, though the 
word renewed, once written across it, has been erased. 
—Marrow v. Richardson, 8. C. Tex., Nov. 22, 1887;6 8. W. 
Rep. 763. 

112. EVIDENCE—Parol—Date of Note—Mortgage. 
In an action by a mortgagee of personalty against a 
sheriff for unlawful seizure of same, it is competent to 
explain by parol evidence a variance in date between 
the notes produced in court and those described in the 
mortgage.— Bigelow v. Casper, 8. J. C. Mass., Nov. 23, 1887; 
13 N. E. Rep. 896. 

113. EVIDENCE — Parol—Disregarding. Where, af- 
ter parol evidence has been given concerning a con- 
tract, it appears that it is in writing, but no ground is 
laid for proving its contents, the court should strike 
out the evidence.—Krewson v. Pardom, 8. C. Oreg., Jan. 
8, 1888; 16 Pac. Rep. 480. 

114. EXECUTION—Refusal to Levy—Contempt.———On 
a rule against a constable to show cause why he should 
not be attached for contempt in failing to levy an exe- 
cution, the burden ison him to show that the plaintiff 
was not injured.— feeres v. Parish, 8. C. Ga., Nov. 10, 1887; 
48. E. Rep. 768. 

115. EXECUTORS—Insolvency—State’s Claim. The 
State has no priority against the estate of a deceased 
insolvent sheriff for taxes collected and unaccounted 
for by him.—Spilman v. Payne, 8. C. App. Va., Jan. 26, 
1888; 4.8. E. Rep. 749. 

116. ExEcUTORS—Sale of Realty—Heir not Served.— 
On a bill filed to sell decedent’s lands to pay his debts, a 
decree was entered and the land sold, but one heir was 
served by publication and the decree as to him taken as 
confessed: AHeld,that as to that heir the decree was a 
nullity,and he was atenantin common with the pur- 
chaser in the land.—Menefee v. Marge, 8. C. App. Va., 
Jan. 12, 1888; 4 S. E. Rep. 726. 

117. ExXEcuTORS—Sale of Realty—Innocent Purchaser. 
When an executor has sold realty under the order 
of the probate court, the title of one, who purchases it 
from the vendee before proceedings are instituted to 
set aside the administration, will be protected.— Halbert 
v. Young, 8. C. Tex., Nov. 29, 1887; 6S. W. Rep. 747. 

118. ExECcUTORS—Receipts—Set- off. When an ad- 
ministratrix receipts as such to a copartner for an in- 
dividual debt, which is less than her interest in the es- 
tate, and the estate is solvent, such receipt should be 
admitted as a set-off,in a suit by the estate against him. 
—State v. Donegan, 8. C. Mo., Feb. 6, 1888; 6 8. W. Rep. 693. 
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119. EXECUTORS AND ADMINISTRATORS — Statutes of 
Limitations. In Massachusetts, suits must be 
brought against administrators or executors within two 
years after the date of their bonds. If an administrator 
resigns, suits on demands not already barred may be 
brought against his successor within two years after 
the date of his bond.—Eddy v. Adams, 8. J. C. Mass., Jan. 
4, 1888; 13 N. E. Rep. 509. 

120. EXEMPTIONS—Piano. Under the law exempt- 
ing all household and kitchen furniture from forced 
sales, a piano is exempt.—Alsup v. Jordan, 8. C. Tex., 
Dec. 6, 1887; 68. W. Rep. 831. 

121. Fraup—Deed—Mortgage. A deed absolute in 
form, given for the purpose of defrauding creditors of 
the grantor, will be held valid as a mortgage as be- 
tween the grantor and grantee,the former not being 
permitted to take advantage of his own wrong.—Siill v. 
Buzzell, 8. C. Vt., Jan. 28, 1888; 12 Atl. Rep. 209;5 N. Eng. 
Rep. 644. 

122. FRauD—Scienter—Dealings with Third Parties.—— 
When defendants are charged with inducing the plaint- 
iff to advance money upon property of third parties 
upon the false and fraudulent representations of the 
defendants, that the lands were valuable and the titles 
clear, evidence of similar dealings by the defendants 
with other parties is admissible.—Stubly v. Beachboard, 
8. C. Mich., Feb. 2, 1888; 36 N. W. Rep. 192. 

123. FRAUDULENT CONVEYANCE—Assignment to Wife. 
An assignment of a mortgage by a husband to his 
wife was not in fraud of his creditors, because there 
was a valuable consideration for it.— Miller v. Beadle, 8. 
©. Mich., April 28, 1887; 36 N. W. Rep. 165. 


124. FRAUDULENT CONVEYANCES—Stock in Trade—Con- 
sideration. A conveyance by a failing debtor of 
stock in trade to a creditor, when he reserves to him- 
self no benefit in the goods, is not fraudulent as to his 
other creditors, because the goods are not exactly 
equal in value to the debt.—La Belle W. W.v. Tidball, 8. 
C. Tex., Nov. 18, 1887; 6 8. W. Rep. 672. 


125. GAMING—Indictment. An indictment for bet- 
ting on cards must allege thata game of cards was 
played at one of the prohibited places. It is not suffi- 
cient that the indictment avers that the defendant did 
bet on a game of cards.—Dry/us v. State, 8. C. Ala., Jan. 
9, 1888; 3 South. Rep. 430. 

126. GARNISHMENT—Insurance Policy. A garnish- 
ment on an insurance company, after a loss undera 
policy has occurred, is not premature, though proof of 
loss has not been made.—Pheniz Ins. Co. v. Willis, 8. C. 
Tex., Jan. 20, 1888;6S. W. Rep. 825. 


127. GirTs—Parol—Land—Vesting. A parol gift of 
land to take effect on the death of the donor, who re- 
mains in possession, conveys no title, no matter what 
improvements the donee may make. A nuncupative 
will is admissible as showing the intent in attempting 
so to convey land and to corroborate an alleged pre- 
vious parol gift thereof.— Wooldridge v. Hancock, 8. C. 
Tex., Jan. 17, 1888;6S. W. Rep. 818. 

128. GUARDIAN—Insane Person—Lien.—Where, upon 
the death of an insane person, the guardian permitted 
the administrator to take possession of the property 
without setting up a claim to a lien for the debt due to 
him. The estate proved to be insolvent: Held, that if 
the guardian had any such lien he had lost it.—Farr v. 
Putnam, 8. C. Vt., Feb. 2, 1888; 12 Atl. Rep. 212; 5 N. Eng. 
Rep. 648. 

129. GUARDIAN AND WARD—Payments—Settlement.— 
A guardian is not entitled, upon settlement of the pro- 
ceeds of the lands of the ward, which he has sold, to a 
credit for the payment of a note of the ward’s father 
barred by the statute of limitations, nor for various 
other payments enumerated in the opinion. —Jn re 
Wordell, N. J. Ct. Chan., Jan. 20, 1888; 12 Atl. Rep. 133. 


130. HIGHWAYs—Dedication. To constitute a high - 
way by dedication, it must appear that the owner of 
the land consented expressly or by implication to such 
use thereof, and that the public used it asa highway.— 



































Union Company v. Peckham, 8. C. R. I., Jan. 7, 1888; 12 Atl. 
Rep. 130; 5 N. Eng. Rep. 668. 

131. HIGHWAYS—Liability—Unauthorized Contract.—— 
A contract to build a bridge on a highway in C town- 
ship, signed by the commissioner of C and the commis- 
sioner of B township, is not binding on B township.— 
Wrought I. B. Co. v. Town of Jasper, 8. C. Mich., Feb. 2, 
1885; 36 N. W. Rep. 213. 

132. HOMESTEAD—Allowance to Widow — Value. 
When a homestead has increased in value beyond the 
exemption allowed, it is not error to refuse to set it all 
apart for the widow.—Linch v. Broad, 8. C. Tex., Jan. 17, 
1888; 6S. W. Rep. 751. 

133. HOMESTEAD—Selection—Estoppel — Mortgage.—— 
If a person mortgages land on which he does not reside, 
and it is sold under the mortgage, he will be held to 
have made his selection of a homestead elsewhere, and 
is estopped from claiming a homestead in the land so 
mortgaged.— Rutherford v. Jamieson, 8. C. Miss., Jan. 30, 
1888; 3 South. Rep. 412. 

134. HUSBAND AND WIFE—Agreement—Evidence, 
The fact that in an action to enforce an agreement 
made by husband and wife, both of them were present 
at the trial and heard the evidence of pluintiff and did 
not contradict it, is evidence to go to the jury of their 
assent to the agreement.— Marble v. Mellen, 8. J.C. Mass., 
Nov. 23, 1887; 14 N. E. Rep. 110. 

135. HUSBAND AND WIFE — Contracts Between. 
When a husband conveys his property to his wife on 
her agreement to pay his debts therefrom and from her 
inherited property, as against the husband the contract 
is valid.— Brown v. Brown, 8. C. Neb., Jan. 5, 1888; 36 N. 
W. Rep. 275. 

136. HUSBAND AND WIFE—Conveyance of Homestead— 
Power of Attorney. A married woman may convey 
her homestead through an attorney, in fact by a power 
of attorney executed jointly with her husband in the 
manner prescribed in Rey. Stat. Texas, art. 560.— Warren 
v. Jones, 8. C. Tex., Jan. 1, 1888; 6S. W. Rep. 775. 


137. HUSBAND AND WIFE—Conveyance to Wife. A 
conveyance of realty to a wife prior to the code of 1868, 
gave the husband a freehold lasting at least during 
their joint lives with a remainder in fee to the wife.— 
Laidley v. Central L. Co., 8. C. App. W. Va., Nov. 26, 1887; 
48. E. Rep. 705. 

138. HUSBAND AND WIFE—Defective Acknowledgment 
—Estoppel. A married woman cannot avail herself 
of a defective certificate of acknowledgment to her 
deed, when such deed has served the purpose of re- 
leasing to her other land from a deed of trust.—Mc Kinney 
v. Matthews, 8. C. Tex., Jan. 10, 1888; 6S. W. Rep. 793. 


139. HUSBAND AND WIFE — Separation. When a 
separation had taken place between a husband and 
wife, and a division of the property made, the wife’s 
share being conveyed to a trustee, it is no longer a part 
of the husband’s estate and not liable for his funeral 
expenses or other similar debts.—Appeal of Agnew, 8. ©. 
Penn., Jan. 23, 1888, 12 Atl. Rep. 16v. 


140. HUSBAND AND WIFE—Separate Estate—Suretyship. 
A contracted a debt, and subsequently conveyed 
his land to the separate use of his wife, claiming that 
she had contributed her means in paying for it: Held, 
that a mortgage of the land by husband and wife to 
secure that debt was valid.— Dougherty v. Halloran, Ky. 
Ct. App., Feb. 2, 1888; 6S. W. Rep. 718. 


141. HUSBAND AND WIFE—Promissory Note—Appeal— 
Pleading. When a husband signs a note us agent 
for his wife and gives it to pay her debt, he is not liable. 
If adefense made orally before a justice varies from 
that made upon appeal, the latter, if otherwise valid, is 
not vitiated by variance.— Currie v. Chambers, 8. C. Miss., 
Jan. 30, 1888; 3 South. Rep. 412. 

142. INJUNCTION — Justice’s Judgment. A Texas 
district court cannot enjoin the enforcement of a judg- 
ment of a justice of the peace, when no appeal lies 
therefrom.— Galveston, etc. R. Co. v. Dowe, 8. C. Tex., Jan. 
10, 1888; 6S. W. Rep. 790. 
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143. INJUNCTION—Trespass—Insolvency In an ac- 
tion to enjoin the digging of minerals, the defendant 
proved title to the surface, but the minerals were ex- 
cepted, the plaintiffs proved that the mineral interest 
was sold, and that they had acquired that title and that 
the defendants were insolvent: Held, that the injunc- 
tion was properly granted.—Silva v. Rankin, 8. C. Ga., 
Dec. 14, 1887; 4S. E. Rep. 756. 


144, INTOXICATING LIQUORS—Damages—Liability. 
Persons licensed to sell intoxicating liquors are jointly 
and severally liable for all damages resulting from 
their traffic, and their sureties are liable on a joint ac- 
tion against them and their principals, when all of the 
latter have contributed to the same injury.— Wardell v. 
McConnell, S. C. Neb., Jan. 6, 1888; 36 N. W. Rep. 278. 

145. INTOXICATING LIQUORS—License—Evidence—Stat- 
ute. The posting of a United States license to sell 
liquors by the defendant, is competent evidence that he 
is a dealer in intoxicating liquors. Construction of 
Massachusetts statutes on that subject.—Commonwealth 
v. Uhrig, 8. J. C. Mass., Feb. 6, 1888; 15 N. E. Rep. 156. 

146. INTOXICATING LIQUORS — Master and Servant — 
Statute. Construction of Massachusetts statutes 
relative to intoxicating liquors. A mere servant indicted 
with his master for unlawfully selling liquors cannot be 
convicted, if itappears that he acted by his master’s 
directions and in his presence.—Com. v. Murphy, 8. J.C. 
Mass., Nov. 22, 1887; 13 N. E. Rep. 892. 

147. INTOXICATING LIQCORS — Minors — Agents. 
One giving or furnishing liquor to a minor is violating 
the law, though the minor is acting as agent for an 
adult in making the purchase.—People v. Garrett, 8S. C. 
Mich., Feb. 2, 1888; 36 N. W. Rep. 234. 

148. INTOXICATING LIQUORS—Replevin — Statute. 
Construction of Rhode Island statutes prohibiting a re- 
covery by law of the possession of intoxicating liquors 
held for illegul sale. The statute is in derogation of 
common rights, and held not to apply to the action of 
replevin brought under the circumstances stated in the 
case.— Barron v. Arnold, 8. C. R. 1., Nov. 18, 1887; 11 Atl. 
Rep. 298; 5 N. Eng. Rep. 663. 

149. INSURANCE — Forfeiture — Waiver. When an 
insurance company learns by the examination of the 
insured of certain breaches of warranty, but does not 
cluim a forfeiture, but allows successive proofs of loss 
to be made, to which it objects on matters of form, it 
waives the right of forfeiture. —Cobb v. Fire Assn. of 
Philadelphia, 8. C. Mich., Feb. 2, 1888; 36 N. W. Rep. 222. 

150. INSURANCE — Fraud — Assignment. When an 
insurance company has consented to an assignment of 
a policy, and the transfer of the property insured is 
fraudulent as to creditors, the company, under a pro- 
vision invalidating the policy for fraud or misrepresen- 
tation of interest in the property, is not liable for a 
subsequent loss, though the assignee is its own ageni, 
and can so defend against a suit for the loss before 
offering to return the premiums paid.—Phenizx Ins. Co. 
v. Willis, 8. C. Tex., Jan. 20, 1888; 6S. W. Rep. 825. 

151. INSURANCE—Resistance to Lawful Authority. 
A condition, vitiating a policy of fire insurance in case 
damage by fire shall arise by any person or persons 
engaged in notorious resistance to the authority of 
magistrates, or to any other lawful authority, does not 
apply to a fire caused by the attempt of four or five 
convicts to escape from prison.—Straus v. Imperial, etc. 
Co., 8. C. Mo., Feb. 6, 1888; 6S. W. Rep. 698. 

152. JUDGMENT—Default — Setting Aside. A court 
may set aside a dismissal for lack of prosecution on 
terms, upon affidavit of plaintiff's attorney, that his 
absence was unavoidable on account of prior profes- 
sional engagements, of which defendant’s attorney was 
aware.—Lodtman v. Schulter, 8. C. Cal., Sept. 24, 1887; 16 
Pac. Rep. 540. 

153. JUDGMENT—J udicial Notice—Courts—Jurisdiction. 
—wWhere an action is brought on a judgment rendered 
by a circuit court of a sister State, it is not necessary to 
allege that that court was a court of general jurisdic- 
tion, as judicial notice will be taken of facts of that 
































character.—Specklemeyer v. Dailey, 8. C. Neb., Jan. 6, 1888; 
36 N. W. Rep. 356. 

154. JUDGMENT— Publication—Opening. The notice 
of motion to open a judgment obtained by publication, 
and all things required to be done must, under the stat- 
ute, be done within three years after the rendition of 
the judgment.— Satterlee v. Grubb, 8. C. Kan., Jan. 7, 1888; 
16 Pac. Rep. 475. 

155. JUDGMENT—Res Adjudicata—Evidence—N uisance. 
In an action for permanently obstructing a water- 
course, evidence may be given of a former recovery of 
damages for the same cause. A recovery for a nuisance 
does not bar a subsequent action for the continuance 
of the nuisance. —Ayrne v. Minneapolis, etc. Co., 8. C. 
Minn., Feb. 13, 1888; 36 N. W. Rep. 339. 

156. JUDICIAL SALES — Master—Objections. Objec- 
tion to a master’s sale, that his advertisement of sale 
was not published the requisite time by one day, made 
two years after the sale, comes too late. A master’s 
deed for property sold by him after he filed his report, 
is void.—Mc Bride v. Gwynn, U. 8S. D. C. (Colo.), Nov. 28, 
1887 ; 33 Fed. Rep. 402. 

157. JURISDICTION — Amount. The district courts 
in Texas have no jurisdiction in an action for breach of 
contract, when the damages claimed amount to exactly 
$500.— Garrison v. Pacific Express Co., 8. C. Tex., Dec. 16, 
1887; 6S. W. Rep. 842. 

158. JURISDICTION—Courts — Amount in Controversy. 
Though a plaintiff enter a remittitur which brings 
his judgment below the jurisdiction of the district court, 
yet the case should not be dismissed when it does not 
appear that the plaintiff was attempting a fraud on the 
court, or that at the commencement of the suit his claim 
was not so large as asserted then.—Ratigan v. Halloway, 
8. C. Tex., Jan. 10, 1888; 6S. W. Rep. 785. 

159. JURISDICTION—Federal Courts. When the ju- 
risdiction of a suit in the federal courts depends upon 
citizenship, it may be brought where the plaintiff or de- 
fendant resides; when it depends upon other causes, it 
must be brought where the defendant resides.—St. 
Louis, etc. R. Co. v. Terre Haute, etc. R. Co., U. 8. C. C. 
(Ill.), 1887; 33 Fed. Rep. 385. 

160. JuUROR—Competency—Impartiality — Insanity.—— 
A juror who is prepossessed against the defense of in- 
sanity, believing it to be frequently abused, especially 
in murder cases, is, nevertheless, competent, if he al- 
leges that he can try the issue according to the law and 
the evidence, with impartiality.— Hall v. Com., 8. C. 
Penn., Jan. 23, 1888; 12 Atl. Rep. 163. 

161. JUSTICES—Demurrer—Appeal. A case decided 
by a justice of the peace on demurrer is appealable, and 
a writ of review does not lie.—Keams v. Follansby, 8. C. 
Oreg., Jan. 10, 1888; 16 Pac. Rep. 478. 

162. LANDLORD AND TENANT — Denying Title. In 
an action of ejectment by a landlord against his tenant, 
holding over after the expiration of the lease, the de- 
fendant cannot set up a title obtained from one who 
claimed to be a partner with the plaintiff in the acquisi- 
tion of the land.— Burgess v. Rice, 8. C. Cal., Jan. 27, 1888; 
16 Pac. Rep. 496. 

168. LANDLORD AND TENANT — Renting on Shares— 
Mortgagee. When the lease between landlord and 
tenant is changed before the lease begins by a parol 
agreement that the landlord is to pay the tenant his 
share of the proceeds ot the crop, a subsequent mort- 
gagee of the tenant’s interest can only take such inter- 
est as the tenant has.—Meacham v. Herndon, $8. ©. Tenn., 
Feb. 16, 1888: 6S. W. Rep. 741. 

164. LANDLORD AND TENANT—Statutory Lien for Rent. 
A landlord’s lien for rent upon the crops is supe- 
rior to the lien for costs in a common law judgment. A 
distress warrant for rent may issue, although no prior 
demand has been made, and may be issued by a justice 
upon affidavit made by the landlord or his agent.—Col- 
clough v. Mathis, 8. C. Ga., Dec. 19, 1887; 48. E. Rep. 762. 

165. LEASE—Breach—Obtaining Possession. It is 
no defense to an action for damages for breach of a 
contract to lease that, at the time of making the co 
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tract, the land was in the possession of a tenant, who 
would not surrender without a lawsuit, and the plaintiff 
was aware thereof.—Rice v. Whitmore, 8. C. Cal., Jan. 31, 
1888; 16 Pac. Rep. 501. 

166. LEaASE—Construction. A lease which author- 
izes the lessee to take iron ore from certain premises 
and extract the iron, does not give him the right to use 
the refuse in the manufacture of paints.—Appeal of Er- 
win, 8. C. Penn., Oct. 3, 1887; 12 Atl. Rep. 149. 

167. LEASE—Rent—Appraisement. Where a lease 
provides that the rent of the premises shull be ascer- 
tained by appraisement, an action cannot be sustained 
to recover a reasonable rent, unless it appears that the 
landlord had tried and failed to obtain an appraise- 
ment.— Sherman v. Cobb, 8. C. R. I., Jan. 21, 1888; 12 Atl. 
Rep. 282; 5 N. Eng. Rep. 671. 

168. LIMITATIONS—Acknowledgment in Writing. A 
promise in writing to pay an old account will not be 
barred till four years after its date, under Utah laws.— 
Gruenberg v. Buhring, 8. C. Utah, Feb. 1, 1888; 16 Pac. Rep. 
486. 

169. LIMITATIONS—Adverse Possession. The stat- 
ute of limitations does not begin to run against a 
vendee because he does not take actual possession of 
his lot, but allows it to remain in an inclosure with 
other lots belonging to the grantor.—Evans v. Templeton, 
8. C. Tex., Dec. 20, 1887; 6S. W. Rep. 843. 

170. LIMITATIONS—Detinue—Acknowledgment. An 
action of detinue is limited to five years, and cannot be 
enlarged by any acknowledgment by the defendant 
after the right of action accrues.—Morris v. Lyon, §. C. 
App. Va., Jan. 19, 1888; 4S. E. Rep. 734. 

171. Lrm1ITATIONS—Removal—Statute of Sister State.—- 
Where A was injured in Kansas, and went immediately 
to Missouri, where he resided and remained till the 
trial, and did not sue till after two years, when, by 
Kansas law, such actions are barred: Held, that the ac- 
tion is not barred, unless both parties resided in Kansas 
during the full period of limitation.—Finnell v. Southern 
K. R. Co., U. 8.C. C. (Mo.), Jan. 12, 1888; 33 Fed. Rep. 427. 

172. LIMITATION OF ACTIONS—Adverse Possession.— 
Where A goes into possession of land as a squatter, 
and then obtains a deed from one claiming to own the 
land, if his possession under the deed, with that of his 
grantee, continues beyond the statutory period, the ad- 
verse title is barred.—Dame v. Chandler, 8. C. Ga., Dec. 20, 
1887; 4.8. E. Rep. 765. 

173. LIMITATION OF ACTION — Adverse Possession— 
Color of Title. One who has had five years’ adverse 
possession of realty, under a duly registered deed, with 
concurrent payment of taxes, may plead the bar of the 
Texas statute of limitations.— Snowden v. Rush, 8. C. 
Tex., Jan. 17, 1888; 6S. W. Rep. 767. 

174. LIMITATION OF ACTIONS—Lex Fori—Personal In- 
juries. An action to recover damages for personal 
injuries, the right to relief is governed by the ler fori, 
though the action may be barred where the injury oc- 
curred.—Nonce v. Richmond, etc. R. Co., U. 8. C. C. (N. 
Car.), October Term, 1887; 33 Fed. Rep. 429. 

175. Lost INSTRUMENT—License—Insurance—Evidence. 
Where a license to a foreign insurance company 
has been lost, parol evidence of its existence and terms 
is admissible to establish it.—Lycoming, etc. Co. v. Wright, 
8. C. Vt., Jan. 27, 1888; 12 Atl. Rep. 103; 5 N. Eng. Rep. 640. 

176. MANDAMUS—Admission of Evidence.—— Mandamus 
will not issue to compel the superior court to reverse its 
ruling as to the admissibility of offered evidence, 
especially after judgment.— Scott v. Superior Court, 8. C. 
Cal., Feb. 11, 1888; 16 Pac. Rep. 547. 

177. MANDAMUS — Appointment to Office. When 
two parties have been appointed by different boards to 
the same office, mandamus is not the proper remedy to 
try the right of appointment.—Frey v. Michie, S. C. Mich., 
Jan. 26, 1888; 36 N. W. Rep. 184. 

178. MaNDAMUS—Bonds—School District. When an 
application ismade by mandamus to compel a school 
district to levy taxes to pay its bonds, the court may 
apportion the levy over a number of years, so that it 



































may not be oppressive.—State v. School District,S. C. 
Neb., Jan. 5, 1888; 36 N. W. Rep. 278. 

179. MANDAMUS — State Coupons — Verification. 
Until a State coupon offered for taxes has been verified 
by the verdict of a jury, under Virginia laws, a man- 
damus will not issue to compel a tax collector to receive 
it for taxes.— Poindexter v. Greenhow, S.C. App. Va., Jan. 
26, 1888; 4S. E. Rep, 742. 

180. MARINE CONTRACTS—Sea- worthiness. Stipu- 
lations in a charter party against liability for delivery 
ot the cargo in bad condition, or for damage from perils 
of steam or machinery, do not absolve the owner from 
the duty of providing a sea-worthy vessel.— The Rover, 
U.S. D. C. (N. Y.), Dee. 31, 1887; 33 Fed. Rep. 515. 


181. MARINE INSURANCE — Sea- worthiness. The 
warranty of sea- worthiness is fulfilled if the vessel is in 
that condition when she leaves port, and her subsequent 
loss after sustaining injury, which was imperfectly re- 
paired at an intermediate port, renders the insurers 
liable when the loss is not due to such omission.— Union 
I. Co. v. Smith, U. 8.8. C., Jan. 30, 1888; 8S. C. Rep. 534. 

182. MASTER AND SERVANT—Contributory Negligence— 
Jury. When an employee of a railroad boards the 
pay car to get his pay, and after receiving it leaves the 
car while it is in motion, the jury must decide whether 
he is entitled to recover for injuries then received.— 
Louisville, etc. R. Co. v. Stacker, 8. C. Tenn., Dec. 10, 1387; 
6 8. W. Rep. 737. 


183. MASTER AND SERVANT— Negligence of Vice-prin- 
cipal. Where a carpenter, wishing to get down, 
asked the foreman if a rope was secured, and on his 
affirmative reply, swung himself off on it and was hurt, 
the rope not being secured, the master was not liable, it 
appearing he might have gone down another way and 
had not told the foreman he intended to descend.—Lou- 
isville, etc. R. Co. v. Lahr, 8. C. Tenn., Feb. 4, 1888; 6S. W. 
Rep. 663. 

184. MASTER AND SERVANT—Vice-principal—Foreman. 
The foreman of men engaged in repairing bridges, 
water-tanks and telegraph lines on a railroad, who has 
power to control and direct the movements of the men, 
is a vice principal, and the company is liable to em- 
ployee injured by his negligence.—Siouz City, etc. R. Co. 
v. Smith, 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 285. 


185. MECHANIC’S LIEN—Defect in Machinery. In an 
action on a mechanic’s lien the question whether the 
article furnished was defective or not is for the jury, 
and when a verdict is found in favor fo the plaintiff, 
that question cannot be raised by assignment of error. 
—Girand Point Storage Co. v. Riehle, S.C. Penn., Jan. 23, 
1888; 12 Atl. Rep. 172. 


186. MECHANIC’s LIEN — Jury—View by Jury. Un- 
der Wisconsin laws, the verdict of a jury is conclusive 
in mechanic’s lien cases as in other cases, and it is not 
error for the jury in the absence of the judge to view the 
premises.— Moritz v. Larsen, 8. C. Wis., Jan. 31, 1888; 36 N. 
W. Rep. 331. 


187. MECHANIC’S LIEN — Mistake. Where a me- 
chanic contracted to erect a building on lot No. 5, but 
by mistake put in on lot No. 6, the property of a stran- 
ger, he has no lien on lot No. 5 for building the house on 
lot No. 6, as against the owner or mortgagee of lot No. 5. 
—Smith v. Brooks, 8. C. Minn., Feb. 17, 1888; 36 N. W. Rep. 
346. 

188. MECHANIC’s LIEN — Recording Contract. 
When the original contractor has not filed his contract, 
and the materialman has not filed any lien under the 
statute, the owner is not liable for material furnished, 
which he has not purchased, under the California law. 
—Southern, etc. Co. v. Schmitt, S.C. Cal., Jan. 31, 1888; 16 
Pac. Rep. 516. 

189. MINES — Vacant Ground — Following Lode. 
When two claims lie in contact with each other but 
gradually diverge and a lode crosses from one to the 
other, they have the right, as against a subsequent 
location, to divide the lode under the triangular piece 
of ground formed by the divergence of their lines.— 
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Champion etc. Co. v. Consolidated etc. Co., 8. C. Cal., Jan. 
81, 1888; 16 Pac. Rep. 513. 

190. MISTAKE — Law — Payment. A paid the pre- 
miums on the life-insurance policy on the life of B’s 
husband, under an agreement that A should have part 
ofthe money received. B paid A the money with a full 
knowledge of the facts: Held, that B could not recover 
the money so paid.— Gilliam v. Alford, 8. C. Tex., Nov. 29, 
1887; 6S. W. Rep. 757. 

191. MORTGAGE — Agent—Power—Volunteer.——Where 
one accepts from an agent a mortgage for a sum larger 
than the agent is authorized to procure, and pay that 
sum to the agent, he is not entitled to relief because he 
is a mere volunteer.—Appeal of McCleary, S.C. Penn., 
Jan. 23, 1888; 12 Atl. Rep. 158. 

192. MORTGAGE—Foreclosure—Attorney’s Fees. In 
a foreclosure suit, it is not necessary to allege notice to 
the mortgagor, that the mortgagee has elected to con- 
sider the whole sum due upon any default. The agree- 
ment for the allowance of an attorney’s fee should be 
enforced only for a reasonable amount.—Broadbent v. 
Brumback, 8. C. Idaho, Feb. 2, 1888; 16 Pac. Rep. 555. 


193. MORTGAGE — Foreclosure — Fraud. In an ac- 
tion to foreclose 1 mortgage on realty for $500, when it 
appears the consideration was a stock of goods worth 
only $100, the debt will be reduced to $100 with interest. 
—Musselman v. Bradley, 8.C. Neb., Jan. 5, 1888; 36 N. W. 
Rep. 282. 

194. MORTGAGES—Lien—Priority. To give a junior 
mortgage priority of lien over a senior mortgage, there 
must be an agreement to that effect, or the junior mort- 
gage must have a superior equity.— Brown v. Baker, 8. C. 
Neb., Jan. 5, 1888; 36 N. W. Rep. 273. 


195. MORTGAGE — Marshalling Assets. A creditor 
who has as security for his debt a lien on stock and a 
mortgage on land may be compelled, by a creditor who 
has a junior mortgage on the land to resort first to the 
lien on the stock before foreclosing the mortgage on the 
land.— Bishop, etc. Ass’n v. Kennedy, N. J. Ct. Chan., Jan. 
17, 1888; 12 Atl. Rep. 141. 

196. MORTGAGE—Note—Date. When a mortgage is 
acknowledged on the day on which the mortgage note 
is dated, it will be presumed both were executed and 
delivered at the same time, though an earlier date ap- 
pears at the beginning of the mortguge.—Portz v. Schantz, 
8. C. Wis., Jun. 31, 1888; 36 N. W. Rep. 249. 


197. MORTGAGE — Power of Sale—Death of Mortgagee. 
A foreclosure and sale of mortgage premises by 
authority of the mortgagor after the death of the mort- 
gagee, to whom a power of sale had been given in the 
mortgage, is void, the possession of a note and mort- 
gage securing it without indorsement or assignment by 
the payee and mortgagee is no evidence of title.—Baus- 
man v. Kelley, S. C. Minn., Feb. 13, 1888; 36 N. W. Rep. 333. 


198. MORTGAGE —Purchase of Land. When a pur- 
chaser of land upon which deferred payments are still 
to be made mortgages it, and under the power in the 
original contract, the original owner sells the land upon 
default in payment, the mortgagee cannot foreclose the 
mortgage as against the second purchaser.— Houghton v. 
Allen, 8. C. Cal., Feb. 7, 1888; 16 Pac. Rep. 532. 


199. MORTGAGE—Redeinption—Equity. Where the 
equity of redemption, after foreclosure, was of consid- 
erable value and the mortgagor understood that the 
one who purchased it frown the vendee at the mortgage 
sale took the title to allow him to redeem, and he 
ceased his efforts to obtain money from other sources 
for that purpose, he is entitled to a decree for redemp 
tion and an accounting.—Newman v. Locke, 8. C. Mich., 
May 5, 1887; 36 N. W. Rep. 166. 

200. MUNICIPAL CORPORATIONS — Bonds — Bona Fide 
Holder.——A purchaser of State railroad bonds, at auc- 
tion, knowing that they have been tn litigation and that 
ten years’ interest was unpaid, from one who had been 
the agent in perpetrating the fraud which invalidated 
them, and who holds them for a debt less than the ac- 
crued interest, and knew of this fraudulent origin, is not 
































a bona fide holder.— Trask v. Jacksonville, etc. R. Co., U. 8. 
8. C., Feb. 6, 1888; 8 8. C. Rep. 574. 


201. MUNICIPAL CORPORATION—Changing Street Grades 
—Damages. When a municipal corporation changes 
the grade of a street, without conforming to the ante- 
cedent requirements of its charter to legalize its act, it 
is liable for the damages caused thereby.—Meinzer v. 
City of Racine, 8. C. Wis., Jan. 31, 1888; 36 N. W. Rep. 260. 


202. MUNICIPAL CORPORATIONS — Defective Streets — 
Coasting. A municipal corporation, whose charter 
makes it liable for injuries resulting from defective 
streets, is not held responsible for an injury resulting 
from coasting, although that practice was prohibited 
by ordinance and known to be dangerous.— Weller v. 
Burlington, S.C. Vt., Feb. 7, 1888; 12 Atl. Rep. 215; 5 N. 
Eng. Rep. 658. 

203. MUNICIPAL CORPORATIONS—Drainage.——A county 
is not liable for a defect or want of efficiency in the 
plan of aditch established under Gen. Laws, 1883, ch. 
108, nor for negligence or failure of the contractor.— 
Thompson v. Polk County, S.C. Minn., Jan. 27, 1888; 36 N. 
W. Rep. 267. 

204. MUNICIPAL CORPORATIONS—Erecting Public Build- 
ings. Where a city, by charter, is authorized to buy 
alot and erect public buildings, on a popular vote, it 
may, after such vote, buy a lot and then sell it and buy 
another for that purpose.—Konrad v. Rogers, 8. C. Wis., 
Jan. 31, 1888; 36 N. W. Rep. 261. 

205. MUNICIPAL CORPORATIONS—Lighting Streets. 
A city is under no obligation to light its streets, unless 
its charter expressly imposes that duty.— Miller v. City 
of St. Paul,8. C. Minn., Jan. 27, 1888; 36 N. W. Rep. 271. 

206. MUNICIPAL CORPORATION — Police Power — Tele- 
graph. The city of Philadelphia, under its police 
power, may control the erection of telegraph poles on 
its streets.— Western, etc. Co. v. City of Philadelphia, 8. C. 
Penn., Jan. 23, 1888; 12 Atl. Rep. 144. 


207. MUNICIPAL CORPORATION—Sewer—A flidavit of De- 
fense. The fact that the sewer is not necessary or 
useful to the property which adjoins it, does not ex- 
empt the owner from assessments for its construction; 
an affidavit of defense on such grounds is not sufficient. 
—Michener v. City of Philadelphia, 8.C. Penn., Jan. 30, 1888; 
12 Atl. Rep. 174. 

208. MUNICIPAL CORPORATIONS—Street Improvements. 
Under acharter allowing a city to improve one 
side of a street when the other has been improved, the 
city may improve that side with a pavement differing in 
kind and cost from that on the opposite side, and the 
assessment district therefor will embrace only the ad- 
jacent property.—O’ Brien v. Markland, Ky. Ct. App., Feb. 
4, 1888; 68. W. Rep. 713. 


209. MUNICIPAL CORPORATIONS—Street Improvements. 
When a city has a right to pave a street and levy 
an assessment therefor, when it deems it beneficial, the 
city council’s decision thereon is not reviewable by the 
courts. When it has the power to improve a street and 
levy a partof the cost on the abutters, it may do so a 
second time.—Adams v. Fisher, 8. C. Tex., Jan. 10, 1888; 6 
8S. W. Rep. 772. 

210, NEGLIGENCE — Contributory — Railroads. 
Where a party sued for injuries sustained at a railroad 
crossing from a train, when the track was in plain view 
for a long distance, the court rightly took the case from 
the jury.—Straugh v. Detroit, etc. R. Co., 8. C. Mich., May 
5, 1887; 36 N. W. Rep. 161. 

211. NEGLIGENCE—Contributory Negligence—Nonsuit. 
Where the evidence fails to show contributory 
negligence on the part of the plaintiff,a motion for a 
nonsuit on that ground is properly refused.—Milcreek 
Township v. Perry, 8. C. Penn., Nov. 7, 1887; 12 Atl. Rep. 
149. 

212. NEGLIGENCE—Dangerous Premises—Imitation.— 
A gave Ba quantity of cotton seed hulls, and B em- 
ployed C to remove them. A gave C permission to re- 
movethem. While removing them O©’s horse stepped 
into a hole in the private road by the mill of A, which 
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contained caustic soda: Held, that A was liable for the 
injury thereby sustained. — Atlanta, etc. v. Coffey, 8. C. 
Ga. Nov. 29, 1887; 4S. E. Rep. 759. 

213. NEGLIGENCE—Unsafe Premises—Vessel.— When 
the hatch cover ona steamer gives way from its own 
defect when a person steps on it,and precipitates him 
into the hold, the vessel is liable.— The Yoxford, U. 8. D. 
C. (N. Y.). Dec. 31, 1887; 33 Fed. Rep. 521. 

214. NEGOTIABLE INSTRUMENT—Affidavit of Defense— 
Practice. In an action on a promissory note, it is 
not a sufficient affidavit of defense that defendants were 
accommodation makers of the note.—Leatherman v. Van 
Dusen, 8. C. Penn., Jan. 23, 1888; 12 Atl. Rep. 171. 

215. NEW TRIAL — Evidence — Newly-discovered Evi- 
dence. A new trial should not be granted on the 
ground of newly-discovered evidence, unless it is man- 
ifest that if that evidence had been before the jury the 
verdict would probably have been different.—Burling- 
ame v. Cowee, 8. C. R. 1., Dec. 15, 1887; 12 Atl. Rep. 234; 5 
N. Eng. Rep. 664. 

216. NoOTICE—Judgment—Carrier. A plaintiff who 
has been compelled by judgment to pay for failure to 
deliver goods as agreed, cannot sue the carrier, who 
was in default on his bill of lading, on that judgment, 
though the carrier was requested to defend it.—Garri- 
son v. Babbage T. Co.,8.C. Mo., Feb. 6, 1888; 6 S. W. Rep. 
701. 

217. NUISANCE—Railroad Bridge—Special Damage.—— 
A complaint which states that the plaintiff's use of his 
steamboat is impeded by the defendant’s railroad 
bridge, and he is obliged daily to run his boat four miles 
further on account of the bridge and to pass it through 
a lock, does not state any damage peculiar to plaintiff 
and not suffered by others navigating the river: Held, 
that he is not entitled to the abatement of the bridge as 
a nuisance to him.—Clark v. Chicago, 8.C. Wis., Jan. 31, 
1888; 36 N. W. Rep. 326. 

218. PARTITION—Allotment— Equity. When, ina 
partition suit in equity, it appears a part of the land 
will be more advantageous tu one of the parties than to 
the others, it should be allotted to him, if it can be done 
without injury to the others.—Cochran v. Shoenberger, U. 
8. C. C. (Penn.), June 17, 1887; 33 Fed. Rep. 397. 

219. PARTITION—Parol Agreement. A parol parti- 
tion of land by tenants in common is valid, when they 
enter upon and hold possession withovt dispute of 
their allotted parts for several years.— Mitchell v. Allen, 
8. C. Tex., Nov. 8, 1887; 6S. W. Rep. 745. 

220. PARTNERSHIP — Compensation of Partner. 
When a partneris to receive a fixed compensation 
every month, and is to devote his whole time to the 
business, but fails to do so, he will be entitled to his 
full compensation, when his partners were doing busi- 
ness within 500 feet of him and were aware of his neg- 
lect.— Weeks v. McClintock, 8. C. Ark., Jan. 14, 1888; 68. 
W. Rep. 734. 

221. PARTNERSHIP—Fictitious Firm Name—Certificate. 
A partner’s name may be Signed by his duly au- 
thorized attorney, under a power of attorney, to the 
certificate required by law, when partners are doing 
business under a fictitious name.—Goldtree v. Swinford, 
8. C. Cal., Jan. 26, 1888; 16 Pac. Rep. 493. 

222. PARTNERSHIP—Partners—Holding Out as Partners. 
Where two wives are partners, their husbands 
may be held responsible for partnership debts, if they 
permitted themselves to be held out to the world as 
partners. The wives were not necessary parties to the 
suit, under the Alabama code. —Rabitte v. Orr, 8. C. 
Ala., Jan. 3, 1888; 3 South. Rep. 420. 

223. PARTNERSHIP—Taxes—Joint Liability. When 
two partners conduct a hotel, and one leases his inter- 
est to the other, the taxes on the property during the 
partnership are a joint liability, and the lessee is not 
discharged by paying half, but he is under an obligation 
to pay all.—Chapin v. Streeter, U. 8: 8. C., Jan. 23, 1888; 8 
8. C. Rep. 529. 

224. PATENTS—Equivalents — Galvanic Batteries. 

f two devices perform the same functions is substan- 






































tially the same way they are equivalents, though one 
does the work in a better manner than the other. Pat- 
ent 234,413, for galvanic batteries, is infringed by de- 
fendant’s device of two plates of carbon, holding be- 
tween them a conducting plate of carbon, arranged 
similarly to the putent.— Roosevelt v. Law Tel. Co., U.S. 
C. C. (N. Y.), Dee. 1%, 1887; 33 Fed. Rep. 505. 

225. PATENTS—Railway Switches. Letters patent 
117, 198, to Thomas Newman, for switches for horse rail- 
roads is valid, and is infringed by the defendant’s de- 
vice, combining all the features of the patent, with 
some slight changes.—Johnson v. Forty second St. R. Co., 
U. 8. C. C. (N. Y.), Jan. 17, 1888; 33 Fed. Rep. 499. 

226. PATENTS—Reissue—Mistake. When an appli- 
cation is made for the reissue of a patent to cover cer- 
tain grounds contained in the former application, but 
omitted under a mistake as to the objections of the 
commissioner, the applicant regains his position by the 
new application and reissue, provided it is made within 
a reasonable time; otherwise the commissioner has no 
jurisdiction.—Hutchinson v. Everett, U. 8. C. C. (Ohio), 
Dec. 13, 1887; 33 Fed. Rep. 502. 

227. PLEADINGS — Amendment at Trial. After ob- 
jection to the proof of title at the trial, the plaintiff 
asked to amend by suggesting the death A, and re- 
viving in the name of A’s surviving husband and chil- 
dren: Held, that it was proper to allow the amendment. 
— Burlington, etc. R. Co. v. Billings, 8. C. Kan., Jan. 7, 1888; 
16 Pac. Rep. 473. 

228. PLEADINGS—Attachment—Foreclosure of Lien.— . 
The court can decree the foreclosure of an attachment 
lien, though the petition for the attachment contain no 
such prayer.—Moss v. Katz, 8. C. Tex., Nov. 22, 1887; 68. 
W. Rep. 764. 

229. PLEADINGS—Demurrer —Judgment. When an 
answer in bar is replied to, and a demurrer to the reply 
is sustained, defendant is entitled to judgment.— Morris 
v. Lyon, 8. C. App. Va., Jan. 19, 1888; 4S. E. Rep. 734. 


230. PLEADINGS—Money had and Received. A pe- 
tition, alleging that plaintiff conveyed land to defend- 
ants who, out of the proceeds of the sale thereof,was to 
retain a debt due him and pay the balance to plaintiff, 
and that he sold the land for more than the debt, but 
refuses to fulfill his agreement, states a cause of action. 
— Wiseman v. Baylor, 8. C. vex., Nov. 8, 1887; 6S. W. Rep. 
743. 

231. PLEDGE — Notes — Consideration. A promis- 
sory note for $2,500 pledged to secure $200, which was 
shown to be without consideration, can be recovered 
on by the pledgee only to the extent of his advances.— 
Bell v. Bean, 8. U. Cal., Feb. 2, 1888; 16 Pac. Rep. 521. 


232. PLEDGE—Power—Sale—Attorney. A power of 
attorney is given authoriziig the attorney to sell prop- 
erty pledged is not revoked by the insolvency of the 
pledgor. —Renshaw v. His Creditors, 8. C. La., Jan. 9, 1888; 
3 South. Rep. 403. 

233. Poor — Poor Laws — Insanity — Settlement. 
Construction of poor laws of Vermont so far as they re- 
late to the settlement of an insane pauper.— Topsham v. 
Williamstown, 8. C. Vt., Jan. 28, 1888; 12 Atl. Rep. 112;5 N. 
Eng. Rep. 646. 

234. PooR Laws — Insane Pauper —Statute. Con- 
struction ot Massachusetts poor laws with reference to 
insane paupers in Essex county.—City of Newburyport v. 
Creedon, 8. J. C. Mass., Feb. 15, 1888; 15 N. E. Rep. 157. 

235. POST-OFFICE — Defrauding — Indictment. An 
indictment, for endeavoring to defraud persons and 
putting letters in the post-office to incite persons to 
open communication for that purpose, must disclose 
the particulars of the alleged scheme.— United States v. 
Hess, U. 8. 8. C., Jan. 30, 1888; 8S. C. Rep. 571. 

236. POST-OFFICE — Using Mails to Defraud. It is 
not necessary in the indictment for using the mails to 
defraud in pursuance of a scheme to allege that the 
statements in the letter mailed were false.— United States 
v. Hoeflinger, U. 8. D. C. (Mo.), 1887; 33 Fed. Rep. 469. 

237. PRACTICE—Amendments —Report of Auditors.— 
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If the defendant, after the petition is amended, wishes 
to amend his answer, he should put in a new answer as 
a substitute for the original. Auditors to whom part- 
nership accounts are referred, can report their conclu- 
sions, both of law and fact, and need not report the evi- 
dence, and specific exceptions must be made to the 
items complained of, since they will not be reviewed on 
a general exception.—Richie v. Levy, 5. C. Tex., Nov. 11, 
1887; 6S. W. Rep. 685. 

238. PRACTICE — Appearance — Special Appearance — 
Waiver. Where after a special appearance to set 
aside service of summons, the defendant appears to de- 
fend the action, he will be held to have waived the de- 
fect of service.—Stephens v. Bradley, 8. C. Fla., Jan. 11, 
1888; 5 South. Rep. 415. 

239. PRACTICE — Continuance — Absence. When 
plaintiff claims damages only for delay caused by an 
intervening claim in execution, a continuance is rightly 
refused on the ground of the absence of the intervenor. 
—National etc. Bank v. Welker, 3. C. Ga., Nov. 5, 1887; 4.8. 
E. Rep. 763. 

240. PRACTICE —New Trial—New Evidence.- A mo- 
tion for a new trial for newly-discovered evidence must 
show that the evidence is material and could not, with 
due diligence, have been produced at the former trial.— 
City of Olathe v. Aorner, 5.C. Kan., Jan. 7, 1888; 16 Pac. 
Rep. 468. 

241. PRACTICE—Parties—Trespass to try Title. In 
trespass to try title to land, when it appears that the 
defendant holds the title for a third person, such person 
should be admitted as a party. defendant to the action.— 
McPherson v. Johnson, 8. C. Tex., Jan. 13, 1888; 68. W. Rep 
798. ‘ 

242. PRACTICE — Probate Court — Certiorari. The 
proceedings of a probate court, when the case is re- 
moved tothe district court by certiorari, may be re- 
viewed without the probate court having an opportunity 
to correct its errors.—Linch v. Broad, 8. C. Tex., Jan. 17 
1888; 6S. W. Rep. 751. ; 

243, PRACTICE—LReferee’s Report—Reopening. An 
auditor, after making his report but before returning it 
to the court, can reopen it upon notice to the parties to 
take testimony us to a judgment brought in as a set-off, 
and may allow the set-off.—Heavner v. Saeger, 3. C. Ga., 
Dec. 12, 1887; 48. E. Rep. 767. 

244. PRINCIPAL AND AGENT—Admissions by Agent. — 
Admissions of an agent as to the terms of a contract 
made by him for his principal, are only admissible to 
impeach his own testimony on the subject.—Stone v. 
Northwestern S. Co., 5. C. Wis., Jan. 31, 1888; 36 N. W. Rep. 
248. 

245. PRINCIPAL AND SURETY—Insanity of Principal.—— 
In a suit on a note it is no defense for the sureties, that 
the principal was insane when he signed the note, un- 
less he was overreached or detrauded in the procure- 
ment of his signature thereto.—Lee v. Yandell, 8. C. Tex., 
Nov. 1, 1887; 68. W. Rep. 665. 

246. PRINCIPAL AND SURETY—Parol Evidence.-——— Evi- 
dence of the reasons of the sureties in signing a bond is 
not admissible against the obligee, who is not charged 
with fraud in obtaining their signatures.— Milliken v. 
Callahan Co., 3. C. Tex., Dec. 20, 1887; 6S. W. Rep. 681. 

247. PRINCIPAL AND SURETY — Successive Bonds—Lia- 
bility. When a party is elected for several terms 
successively, and carries over a delinquency from one 
to another by paying it from collections on the new 
term, the last bondsmen ure liable. The fact that other 
public officials nave failed to sue such principal, a 
county treasurer, for his defaults, does not relieve the 
sureties.—Crawn v. Com., 8. C. App. Va., Jan. 12, 1888; 48. 
E. Rep. 721. 

248. PROBATE JUDGE—Salary. The probate judge 
of Boise county is not entitled to salary for the quarter 
ending July 10, 1887, under the act of February 20, 1879, 
which was repealed February 10, 1887.—//art v. Boise 
County, 8. C. Idaho, Feb. 2, 1888; 16 Pac. Rep. 552. 

249. PROMISSORY NOTE—Consideration. The sur- 
render ofa note on which there were two indorsers 
































against one of whom it is enforceable, is a good con- 
sideration for a new note executed by the same parties. 
—Bromley v. Hawley, 8. C. Vt., Feb. 8, 1888: 12 Atl. Rep. 
220; 5 N. Eng. Rep. 660. 

250. PROMISSORY NoTE—Consideration — Presumption 
—Burden of Proof. The promissory note imports a 
good consideration, and the burden of proof to show a 
want of consideration is upon the defendant. If the evi- 
dence fails to show this, the presumption is that the 
note was founded upon a good consideration.— Martin v. 
Foster, 8. C. Ala., Jun. 3, 1888; 3 South. Rep. 422. 


251. PUBLIC LaNDsS—Commissioners—Appeal—Review. 
A ruling of commissioners of public lands of 
Wisconsin, setting aside a patent for fraud, is not a 
judicial act and cannot be reviewed upon appeal or 
otherwise by the supreme court of that State.—State ex 
rel. Anderson v. Tinme, 8. C. Wis., Jan. 31, 1888; 36 N. W. 
tep. 325. 

252. PUBLIC LANDS — Mexican Grants — Indians. 
Indians who have occupied lands openly, continuously, 
notoriously and peaceably since 1815, which lands are 
included in a Mexican grant of 1842, are entitled to the 
possession thereof, but the fee is in the grantee, though 
the Indians have sought no confirmation oftheir title.— 
Byrne v. Alas, 8. C. Cal., Jan. 31, 1888: 16 Pac. Rep. 523. 











253. PUBLIC LaNbDs — Railroud Grant. The act of 
congress of June 10, 1852, granting lands to Missouri to 
aid the Hannibal railroad, passed the title in praesenti, 
though the title was not perfected till the location of the 
road, and a subsequent entry of a portion of the land 
was void.— Wright v. Gish, S. C. Me., Feb. 6, 1888; 6 8. W. 
tep. 704. 

254. PUBLIC Lanps—Right to Purchase—Contest. 
Where A has applied to buy land from the State, and Bk, 
C and D have also applied for different parts thereof, 
and all three cases are referred to the same court, A is 
not entitled to a peremptory writ to compel a convey- 
ance of the whole tract to him, when the cases of B and 
C have been decided in his favor, but the case of D is 
still pending.— Byrd v. Reichert, 8. C. Cal., Jan. 26, 1888; 16 
Pac. Rep. 49. 

255. PUBLIC LANDS—Swamp. One who has pur- 
chased from the State land selected by it as swamp, is 
entitled to possession of it and of the vegetation grow- 
ing thereon, if it is in fact swamp, or has been so desig- 
nated by the secretary of the interior.—McConnaughy v. 
Wiley, U. 8. C. C. (Oreg.), Jan. 16, 1888; 33 Fed. Rep. 449. 

256. QUIETING TITLE—Cloud on Title—Parties. In 
an action to quiet title by removing a cloud which rests 
on the title of the plaintiff, persons whose lands are 
affected by the same cloud need not be made parties.— 
Sanborn v. Trustees, etc., 8. C. Minn., Feb. 13, 1888; 36 N. W. 
Rep. 338. 

257. QUIETING TITLE—Homestead.—A -party owning 
a homestead may have it quieted against others.— 
Mc Kinnie v. Shaffer, 3. C. Cal., Jan, 28, 1888; 16 Pac. Rep. 
50, 

258. QUO WAKRANTO— Appeal—Time.———An appeal in 
n quo warranto case, filed subsequent to the first term 
after the decision in the district court, is invalid.—Fon- 
taine v. State, 8. C. Tex., Jun. 17, 1888; 68. W. Rep. 816. 

















259. Quo WarrantTo—Office—Trying Title. An in- 
formation in the nature of a quo warranto, instituted by 
the State on the relation of the party claiming title to 
an office, is proper to oust the incumbent and put in the 
relator, if he was elected thereto.— Williams v. State,3.C. 
Tex., Dec. 20, 1887; 6S. W; Rep. 845. 

260. RAILROAD — Fencing Track — Damages — Statute. 
If, in Minnesota, a railroad company fails to fence 
its track, the owner of a farm over which the track is 
not fenced may recover, us a portion of his damages, 
the diminution of the rental value of his farm caused 
by such neglect.—Emuous v. Minneapolis, etc. Co., 8. C. 
Minn., Feb. 14, 1888; 36 N. W. Bep. 340. 

261. RAILROADS—Killing Stock—Lessee. -A lessee 
of stock, under contract to return it in good condition, 
may sue a railroad for injuring or killing it, under Ar- 
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kansas law.—St. Louis, etc. R. Co. v. Biggs,8.C. Ark., Jan. 
14, 1888; 6 S. W. Rep. 724. 

262. RAILROADS — Lease — Negligence. A railroad 
cannot avoid the responsibility of operating its road by 
giving others the control of its road-beds or trains, un- 
less authorized so to do by the State.—Palmer v. Utah, 
etc. R. Co., 8. C. Idaho, Feb. 8, 1888; 16 Pac. Rep. 553. 

263. RAILROAD COMPANY—Killing Stock—Mortgage.— 
A railroad company is liable for killing stock, although 
the stock has been mortgaged and is forfeited.—JUinois, 
etc. Co. v. Hawkins, 8. C. Miss., Jan. 23, 1888; 3 South. Rep. 
410. 

264. RECORDS — Examination—Witness. Only the 
officer having charge of the public records can prove 
that there is no record of a certain instrument.—£d- 
wards v. Barwise, 8. C. Tex., Nov. 18, 1887; 6 8. W. Rep. 677. 


265. RECORDING—Depositing Deeds. When a deed 
is deposited for record and the fees paid, the purchaser 
is protected, whether it is recorded and indexed by the 
officer or not.—Perkins v. Strong, 8. C. Neb., Jan. 6, 1888; 
36 N. W. Rep. 292. 

266. REMOVAL OF CaUSsES — Citizenship. A suit 
brought in a State court by a domestic corporation 
against citizen$ of other States may be removed to the 
federal court.—Pitkin, etc. Co. v. Markell, U. 8. C. C. 
(Colo.), Dec. 15, 1887 ; 33 Fed. Rep. 386. 

267. REMOVAL OF CAUSES—Remanding—Federal Ques- 
tion. When, on a motion to remand, it is alleged in 
opposition that the dispute arose under the constitu- 
tion, laws or treaties of the United States, it must 
clearly appear that such a question must be met and 
decided before the issues can be disposed of, or the 
cause will be remanded.—Jowa v. Chicago, etc. R. Co., U. 
8. C. C. (lowa), Dec. 5, 1887; 33 Fed. Rep. 391. 


268. REPLEVIN — Mortgagee — Intervention. In an 
action of replevin, where goods were taken possession 
of by an alleged purchaser, a mortgagee, whose rights 
have not been alluded to, will be allowed to intervene. 
—Albright v. Brown, 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 
297. 

269. RESISTING OFFICER—Information—Warrant. 
An information for resisting an officer, with a warrant 
issued by a justice of the peace, must set out all the 
facts giving the justice jurisdiction. An officer cannot, 
after a warrant has been issued for a misdemeanor, ar- 
rest the accused without the warrant.—Peoplev. McLean, 
8. C. Mich., Feb. 2, 1888; 36 N. W. Rep. 231. 

27@. RES ADJUDICATA—Parties—Vendee. In order 
that the judgment in a suit by the same plaintiff for in- 
fringement of trade-mark against defendant’s vendee 
may be res adjudicata in his suit against the defendant, 
the defendant must have openly defended in his own 
interest the first suit.—Lacroiz v. Lyons, U. 8. C. C. (La.), 
Jan. 11, 1888; 33 Fed. Rep. 437. 

271. REWARD—Recovery Pro Tanto. The capture 
of one person does not entitle the captor to recover pro 
tanto on an offer of reward for the capture of two persons. 
—Blain v. Pacific Express Co., 8. C. Tex., Nov. 11, 1887; 68. 
W. Rep. 679. 

272. SPECIFIC PERFORMANCE—Time. Where there 
is a written contract for the sale of land, and the pur- 
chaser goes into possession and agrees to pay the price 
in thirty days, he is entitled to a deed, if he pays in a 
reasonable time thereafter.— Sanford v. Weeks, 8. C. Kan., 
Jan. 7, 1888; 16 Pac. Rep. 465. 

273. StaTES—Bonds—Purchaser—Notice. One who 
purchases bonds of the State, which on their face state 
that they are only payable when congress has 
appropriated the money therefor, cannot ask that the 
State comptroller issue his warrant for their payment 
prior to such appropriation.—Sutro v. Duun, 8. C. Cal., 
Jan. 27, 1888; 16 Pac. Rep. 505. 

274. STATUTES — Construction. Construction of 
Nebraska statute enacted March 30, 1887, and the amend- 
ment enacted on the succeeding day.—State er rel. v. 
Babcock. 8. C. Neb., Jan. 5, 1888; 36 N. W. Rep. 348. 

275. TaxaTIioN—Condemnation—Sale. In Alabama, 












































the tax collector must make affidavit that he can find 
no personal property out of which to make the taxes; 
this affidavit is a jurisdictional fact, and wirhout an 
order of condemnation and sale of land is void.—Sinus 
v. Greer, 8. C. Ala., Jan. 4, 1888; 3 South. Rep. 423. 

276. TAXATION—Judgment — Collateral Attack. A 
decree of the circuit court having jurisdiction, ordering 
a sale of land for taxes, cannot be collaterally attacked. 
—McCurter v. Neil, 8. C. Ark., Jan. 14, 1888; 6 8S. W. Rep. 
731. 

277. TAXES—Service by Publication—Misnomer. A 
tax-suit, where publication is directed to Daniel Trager, 
does not bind Daniel Troyer.— Troyer v. Wood, 8. C. Mo., 
Feb. 6, 1888; 68. W. Rep. 690. 

278. TAXES — Schools — Merchants. The property 
required to be returned by merchants to be entered on 
the merchants’ tax-book is assessable for school 
purposes, under Missouri law.—State v. Tracy, 8. C. Mo., 
Feb. 6, 1888; 68. W. Rep. 709. 

279. TENANTS IN COMMON—Accounting. A and B 
agreed to purchase jointly the shares of the heirs in the 
realty of the deceased, each to hold in proportion to the 
number of shares he purchased, at the value of the 
property as appraised in the inventory. A purchaseda 
share at less than the appraised value: Held, that B was 
entitled to half the profits so made.— Anderson v. Clarich, 
8. C. Tex., Dec. 2, 1887; 6S. W. Rep. 760. 

280. TRESPASS—Damages—Jury. Where, in an ac- 
tion of trespass quare clausum, the plaintiff had the legal 
title to the locus in quo, and the defendant entered with- 
out his consent, the question of damage should have 
gone to the jury.—Solomon v. Groesbeck, 8. C. Mich., April 
28, 1887; 36 N. W. Rep. 163. 

281. TrustTs—Liens for Advances. Where property 
is conveyed to a trustee to pay debts and for the benefit 
of the grantor’s wife and children, the trustee cannot 
pay debts subsequently incurred.— Miles v. Monarch, Ky. 
Ct. App., Feb. 4, 1888; 6S. W. Rep. 715. 

282. TRUSTS—Redemption of Land.—wWhere A’s land 
was sold on foreclosure for much less than its value, 
and B, her brother, bought the purchaser’s title, saying 
that he was acting for A, and also told various persons 
that he had redeemed it for A, and taxes thereon were 
paid from wages due from B to A’s son: Held, that.A 
was entitled to redeem the land from B.— Bush v. Walker, 
Ky. Ct. App., Feb. 7, 1888; 6S. W. Kep. 717. 

283. TRUSTS—Religious Society. Where land was 
conveyed to trustees who covenanted to convey it to a 
religious society, not then fully organized, and after- 
wards the society was incorporated, and the trustees 
conveyed it to the trustees of the incorporated society, 
this conveyance passed the title to the latter set of 
trustees.—Centenary, etc. Church v. Parker, N. J. Ct. Chan., 
Jan. 30, 1888; 12 Atl. Rep. 142. 

284. TRUSTS — Resulting —Parol. A conveyed her 
property to B, her son,on an understanding that he 
should pay her debts and reconvey the remainder to 
her. In effecting a compromise in consideration of 
conveying certain of her property, he procured the 
property in dispute to be conveyed to him: Held, that 
parol evidence was admissible to establish a trust in 
her favor.—Mallagh v. Mallagh, 8. C. Cal., Feb. 4, 1888; 16 
Pac. Rep. 535. 

285. VENDOR—Lien—Defects in Sale. When, in a 
suit to enforce his lien, the vendor purchases the land, 
the vendee cannot recover the land for an irregularity 
in the sale and at the same time refuse to pay the pur- 
chase money.—McPherson v. Johnson, 8. C. Tex., Jan. 13, 
1888; 6S. W. Rep. 798. j 

286. VENDOR —Lien—Transfer of Note. When a 
vendor indorses and transfers a purchase-money note, 
which is retransferred to him, his lien is revived by 
such retransfer.—Bancroft v. Cosby, 8. C. Cal., Jan. 26, 
1888; 16 Pac. Rep. 504. 

287. VENDOR AND VENDEE—Contract—Condition. 



































Where land was sold and paid for upon condition that 
the vendee should make certain improvements, with 
which condition he failed to comply: 


Held, that the 
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vendor could recover from his executors damages for 
breach of the condition, although, after the lapse of a 
considerable time, they offered to comply with the con- 
dition.—Appeal of McDaniel, 8. C. Penn., Jan. 23, 1888; 12 
Atl. Rep. 154. 

288. VENDOR AND VENDEE—Stipulation for Re-sale. 
Where land is sold upon condition that if the 
vendee does not occupy it within six months the 
vendor may resell it, a sale to another person, after 
the expiration of six months, the vendee not having 
occupied it within that period, is valid.—Emery v. De 
Gollier, 8. C. Penn., Oct. 3, 1887; 12 Atl. Rep. 152. 

289. VENUE—Change of Domicile. A physician, 
living in B county, sold his homestead, settled his ac- 
counts, notified his patrons, removed his effects to C 
county, where he entered into partnership and visited 
patients. His family remained in B county, where he 
returned to visit them on account of sickness, when he 
was served with process: Held, that he could not be 
sued in B county.—Faives v. Young, 8. C. Tex., Jan. 13, 
1888; 6S. W. Rep. 800. 

290. WARRANTS — Designation of Payee—Negotiation. 
When the warrant of the State comptroller on the 
State treasurer shows on its face that it is drawn under 
a law authorizing the issue of warrants to the desk of 
the supreme court only, the omission of his official 
title on the warrant is immaterial. Such warrants are 
not negotiable, but may be transferred by delivery, and 
the holder may demand payment or may sue on them. 
—National Bank v. Herold, 8. C. Cal., Jan. 27, 1888; 16 Pac. 
Rep. 507. 

291. WaATER—Obstruction of Stream. In a suit by 
a lower riparian owner against an upper one by ob- 
structing the fiow of the water by a dam, it is no de- 
fense that the dam was erected to protect his land 
from an increased fiow of water.—JBliss v. Johnson, 8. C. 
Cal., Feb. 10, 1888; 16 Pac. Rep. 542. 

292. WATER-COURSE — Equity—Injunction. An in- 
junction will be awarded to restrain the defendant from 
preventing or interfering with the rebuilding of a dam 
which he, the defendant, had destroyed and which had 
been in use under the authority of the legislature for 
forty years.—Pioneer Wood-Pulp Co. v. Bensley, 8. C. Wis., 
Jan. 31, 1888; 36 N. W. 321. 

293. WILL — Construction—Codicil. Where, by his 
will, a testator gave several legacies to various persons, 
and among others to his nephew and directed that the 
residuum should be divided between designated per- 
sons and by a codicil stated that he had not given his 
nephew as much as his desired, and directed a follows: 
“I want him to have all that is left,ifthereisany. I 
want him to have instead of having its divided as it was 
written in my will: Held, that the codicil applied only 
to the residuum after the payment of all the legacies 
and expenses and not to the legacies given in the will.— 
Webb v. Carpenter, 8. C. R. I., Jan. 7, 1885; 12 Atl. Rep. 129; 
5 N. Eng. Rep. 672. 

294. WILL — Conversion of Realty —Sheriff’s Sale. 
Where, by will, realty was to be sold on the death of the 
widow, and the proceeds divided among the daughters. 
The realty was converted at the death of the testator, 
and eo instanti the shares of the daughters passed to 
them as personalty, and the real estate having been 
sold by the sheriff on a judgment against the testator’s 
personal representative alone the purchaser obtaiued a 
good title.—Ramsey v. Hanlon, U.S. C. C. (Pa.), Nov. 28, 
1887 ; 33 Fed. Rep. 425. 

295. WILL — Execution — Attestation, It is not 
necessary that a testator shall, upon the execution of 
his will, declare to the witnesses that it is his will, it is 
sufficient if another person in his presence shall say to 
the witnesses that it is his will and that they are ex- 
pected to attest it as such.—Denny rv. Pirnney, 8. C. Vt., 
Jan. 26, 1888; 12 Atl. Rep. 108; 5 N. Eng. Rep. 639. 

296. WILL —Legacies—Priority. After disposing of 
all his estate by certain clauses in his will, a testator 
added, that independent of all the provisions hereto- 
fore made by me I give eight hundred dollars out of 
money due my estate for the education of my daughter: 
































Held, that this gift must be paid prior to all other lega- 
cies and devises.—Lee v. Smith, 8. C. App. Va., Jan. 12, 
1888; 48. E. Rep. 717. 

297. WILL — Revocation. A later will, revoking a 
former, is effectual for that purpose, though owing to its 
loss only the revocatory clause can be proved.—Jn re 
Cunningham, 8. C, Minn., Feb. 2, 1888; 36 N. W. Rep. 269. 

298. WITNESS — Decéased — Surviving Partner.———In 
replevin against a firm by mortgagee of chattels 
bought from the firm on a conditional sale, the mort- 
gagor may testify, though the partner, with whom the 
contract of sale was made, has died.— Wood v. Olin, 8. C. 
Mich., Jan. 12, 1888; 36 N. W. Rep. 177. 

299. WITNESS — Re-direct Examination — Evidence — 
Practice.———Where a witness has testified on his direct 
examination that he had a certain opinion, it is compe- 
tent to ask upon re-direct examination what reason he 
had for entertaining that opinion.—Pullen v. Pullen, N. J. 
Ct. Chan., Jan. 26, 1888; 12 Atl. Rep. 138. 

300. WRITS —Service by Publication.———Defendants 
can be served by publication, still as provided in sec- 
tion 8 of the act of 1875.—American, etc. Co. v. Benson, U. 
8. C. C. (Neb.), 1887; 33 Fed. Rep. 456. 





QUERIES AND ANSWERS.* 





QuERY No. 14. 

A purchases lots 1 and 2, block —, city of —~—, Wis. 
These lots abut in front on Second street, and the east 
side of lot 1,0on Northern avenue. The avenue is 
shortly afterwards vacated and discontinued. It, the 
vacated avenue, is unimproved, and has never been 
fenced in. A conveys to B lots 1 and 2, block —, etc., 
as in the deed to him, A. Does B take the west half 
of the vacated way by this grant? Can he enforce 
specific performance of a contract of sale of such west 
half with the adjoining lots? 

Query No. 15. 

Does a vacancy occur in the office of alderman in a 
city of the fourth class in Missouri (the ordinances 
being silent on the subject), by reason of an alderman 
removing from one ward to another? And should an 
alderman so remove from one ward to another, and 
after such removal participate in the adoption of an 
ordinance, would the ordinance be legally adopted 
and binding? MARQUAND. 


QUERIES ANSWERED. 

’ Query No. 11 [26 Cent. L. J. 255.) 

Say that A fraudulently bought goods of B, C, D, E 
and F, then A fraudulently transfers same goods and 
others to Y, thereupon B replevies the goods he sold 
A and attaches the other property. Then Y replevies 
from the sheriff everything, and the officers puts prop- 
erty into the hands of Y or Y’s agent. Can C, D, E 
and F attach same property as the property of ‘‘A” 
fraudulently sold? Cite authorities. H. 

Answer. This query depends so much upon stat- 
utory law that it can only be answered generally. B 
can replevy the goods he sold to A. Wells on Re- 
plevin, § 337. Whether B can also attach depends 
upon the State law. Y can replevy the goods from 
the sheriff, if he was not a party defendant in B’s suit. 
Idem, §§ 2438, 248. It is generally held that C, D, E 
and F can attach without obtaining judgment. Drake 
on Attachment, § 225; Wade on Attachment, § 205. 
The rule also is, that when property replevied is in 
the hands of the officer, or of the plaintiff in replevin, 
it is exempt from other process. Wells on Replevin, 
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§§ 476, 478, 470. So, when property is attached by an 
officer, he may put additional attachments on it, but 
no other officer can attach it. Drake on Attachments, 
§§ 267, 356. Under these rules, it seems as though C, 
D, Eand F could not attach, but should seek admis- 
sion to the suits as parties in interest, or might file a 
bill in equity to avoid a multiplicity of suits, but State 
law must govern. ; U. 
Query No. 12 (26 Cent. L. J. 255.) 

Is it, or is it not true, that the records of any county 
in Missouri are public property that can be inspected 
during office hours of the recorder, and can persons 
take copy of records for abstract books without the 
recorder’s consent, and when he refuses to allow per- 
sons to occupy office for that purpose. We have acase 
as above stated in which the recorder refuses us the 
privilege above set forth. Your immediate answer and 
reference to decision on this subject will greatly 
oblige a subscriber to your valuable JOURNAL? 

L. F. H. 

Answer.—We find no decision in Missouri on the 
subject. A New York decision seems to favor the 
views of the querist (People v. Richards, 99 N. Y. 
620), but most of the cases hold that parties may ex- 
amine the records and make copies of deeds in matters 
wherein they are interested, but are not entitled so to 
do for purposes of curiosity, or to prepare abstract 
books. Webber v. Townley, 43 Mich. 534; Bean v. 
People, 7 Colo. 200; Randolph v. State, (Ala.) 2 
South. Rep. 714; Cormack vy. Wolcott (Kan.), 15 Pac. 
Rep. 245. 

Qurry No. 13 (26 Cent. L. J. 280.) 

Under the Nebraska statute, § 14,0n page 93, stat- 
utes of 1885, are the acts of a notary public legal who 
has given his bond with one of the sureties a notary 
or a practicing attorney? Or does the act of the 
county clerk, accepting and approving ‘the bond and 
delivering to the notary his commission, avoid 
the prohibition in said section? Please cite authori- 
ties. 8. L. Y. 

Answer.—W hether tke bond is legal or not is im- 
material. The party is certainly a de facto notary, 
and the acts of de facto officers are always recognized 
as legal, so farjas concerns the public or the rights of 
third parties. State v. Douglass, 50 Mo. 593. 


RECENT PUBLICATIONS. 





THE LAW OF PARTNERSHIP. By Clement Bates, ot 
the Cincinnati Bar, Author of “Ohio Digest,’’ 
Pleadings, Parties and Forms under the “Code” 
and “Limited Partnership.” Vols. I and II. 
Chicago: T. H. Flood & Company. 1888. . 

The subject of this work is one that wil! be of per- 
petual practical interest to the legal profession, and 
especially to those practitioners who are chiefly con- 
cerned in mercantile and commercial law. The 
learned author is not only a gentleman of great ability 
but has had much experience in the preparation of 
legal works, and bas manifestly devoted much time 
and labor to the investigation of this important branch 
of the law, the collection and collation of all the au- 
thorities bearing upon it, and the careful and method- 
ical arrangement of his matter. This is the latest 


treaties on the general law of partnerships, and as 
that subject is constantly before the courts, the de- 
cisions must needs be in many respects variable and 
shifting, and hence the great value of a book which, 
like the one before us, brings all the law down ‘to 





date. The typographical execution of the work is in 
all respects worthy of the text, and with the utmost 
sincerity we commend the book tothe profession as 
one of great immediate usefulness, and destined to 
become one of the chief standards of the law of part- 
nerships. 


COMMON SCHOOL Law. A Digest of the Provisions 
of Common and Statute Law as to the Relations 
of the Teacher to the Pupil, the Parent and the 
District. With Five Hundred References to 
Legal Decisions in Twenty-eight Different States. 
Fourteenth Edition Entirely Re-written, with 
References to the New York Code of Public In- 
structions. Edition of 1888. By C. W. Bardeen, 
Editor of the School Bulletin. Syracuse, N. Y.: 
C. W. Bardeen, Publisher. 1888. 

This is a valuable and handy little work on a sub- 
ject which often comes before the courts, and usually 
under circumstances of irritation and acrimony the 
position of a school-master is not only highly responsi- 
ble but often involves situations of great difficulty and 
delicacy. If discipline is administered to young 
hopeful, or he is put down in his class for incorrigible 
dullness or idleness, the fond parent often revolts 
against the pedagogue’s proceedings, and an action at 
law is the result, and it often happens that school 
boards are short of cash and the teacher is disap- 
pointed by receiving less than his salary, or not re- 
ceiving it at all or at the proper time. And from this 
cause also sometimes arises litigation, and from these 
and other incidents of a teacher’s life there often 
oceurs occasions for invoking the interposition of 
courts of law, and a compilation of the law relating to 
this important relation is very useful, not only to per- 
sons directly interested in the great work of educa- 
tion, but to the legal profession in general. This book 
is of that character, and as it treats of the systems of 
many States we cordially commend it to the pro- 
fession. 


JETSAM AND FLOTSAM. 





Too MucaH EvIpDENCE.—“You say,” remarked the 
magistrate, with judicial sternness, “that you were 
dazzled by the moonlight on the snow, and that you 
staggered from that cause, and not from intoxication. 
But there was no moon last night.” 

‘“‘Yesh, there wash,” firmly rejoined the prisoner, 
who had not yet dried out; “I shaw ’em. Two’v’m.” 


“Goop MORNING, GENTLEMEN!” —All lawyers 
know the “confidential witness,’’ who, ignoring the 
jury, insists upon telling the judge his testimony. One 
of this class had never been inside of a court house 
until he was put on the witness stand. 

As soon as the questioning began, he turned his 
back to the jury, and told his story to the judge, in a 
confidential sort of way, as though they were chums. 


“Address yourself to the jury, sir,’’ said the judge, 
blandly. 


The man paused, but not understanding his honor’s 
direction, went on with his testimony. 

“Speak to the jury, sir,”? again directed the judge; 
“the men sitting behind you on the raised benches.” 

Turning around, the witness, bowing awkwardly 
said, “Good morning, gentlemen !” 
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